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DANIEL W. VOORHEES AS LAWYER AND ORATOR. 


By W. W. 


ANIEL W. VOORHEES was born in | 


Butler County, Ohio, Sept. 26, 1827. 
He was a grandson of a Revolutionary sol- 
dier, who fought on Princeton and Mon- 


mouth battlefields, and who was of Holland | 


descent. Peter Voorhees’ wife (Daniel's 
grandmother) was a daughter of Luke Van 
Arsdale; and was born at Bryant’s Station, 


Kentucky, in the fort built as a defense in | 


Her people came from the 
In Senator Voorhees, 


the Indian wars. 
north of Ireland. 
therefore, were blended both the Dutch and 
Irish bloods. 

On the western side of Indiana, within 
twenty miles of the Illinois boundary line, is 
the old town of Chambersburg, too insig- 
nificant to have a legal existence, daily de- 
creasing in population and importance by 
reason of its little but vigorous rival, the 
city of Veedersburg, situated, like the an- 
cient ‘“‘ Mistress of the World, on her seven 
hills.” When clothed in its primeval forest, 
the country surrounding these two small 
places was most beautiful; but the hand of 
civilization has been laid very heavily upon 


it, hill and dale stripped of their majestic | 


robes, and clear streams of water laid bare 
to the scorching rays of the sun. At the 
present day it cannot be said that the coun- 
try is noted for its beauty, nor for the rich- 
ness of its soil. It is less than thirty-five 
years since the first locomotive whistle was 
heard in the fastnesses of this region, af- 
fording an outlook to the world. 





THORNTON. 


It was within three miles of this decaying 
town of Chambersburg that the father of 
Daniel settled, when his child was only two 
months old; and it was here that the child 
grew to youth on his father’s farm, and 
there resided until his college days began. 

From his early youth, he, much to his 
father’s disgust, manifested a dislike for 
manual labor. Sent to the field to plow 
corn, he would most likely be found stretched 


| under the shade of a tree reading a book. 


While his brothers spent their money for 
the purchase of knives and pocket-handker- 
chiefs, he spent his for books, purchasing 
such as the very limited book-counter in the 
general store afforded. His father recog- 
nized the necessity of sending him to col- 
lege in order to make something of him. 
The meagre education of the country dis- 
trict school was sufficient to enable him to 
enter Asbury University, located at Green- 
castle, forty miles west of Indianapoiis, and 
now called ‘“‘ DePauw University.” Asbury 
(as one would naturally infer from the 
name) was a Methodist institution, the col- 
lege of that denomination for Indiana. The 
fact that young Voorhees was able to pass 
directly from a backwoods country district 
school through its portals into full college 
life, and graduate at the end of four years, 
does not give one the impression that its 
educational standard had been set very high. 
In fact, the colleges of Indiana at that day 
— 1845 to 1849 — were little, if any, better 
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than the State’s high schools of the present 
day. He entered college clad in a suit of | 
clothes of homespun, woven on his mother’s | 
loom, and having a country cobbler’s rough | 
shoes on his feet. 

At college young Voorhees was noted 
for his powers of oratory, one of his teach- 
ers, Professor Larrabee, stating that he was 
‘‘a natural orator,” and predicting that he 
would some day “take rank with the first 
men of the nation.” 

From the halls of Asbury he went imme- 
diately into the law office of Lane and Wil- 
son, at Crawfordsville, Indiana. The prac- 
tice of the senior member of this firm, Henry 
S. Lane, was one of the most lucrative in | 
the State. He was an orator of no mean | 
attainments, having remarkable success on 
the “stump” and before juries. He was 
afterwards chairman of the Republican Na- | 
tional Convention in 1856, that nominated 
Fremont for President; was elected Gover- 
nor of the State in 1860; served as United 
States Senator from 1861 to 1867, and was 
not only a personal friend of Lincoln long 
before either of them held office, but was 
one of his closest advisers during his en- 
tire presidential career. The oratory of 
Senator Lane was fascinating to the young 
law student, in many ways serving him as a 
model. 

He soon graduated from the office of 
Lane and Wilson. In those days students 
in Indiana did not read law very long be- 
fore attempting to practice. The common 
law practice then prevailed. In April, 1850, 
he opened an office in Covington, the seat 
of justice of the county where he had been 
reared, —a half a score of miles from his 
old home. Edward Hannegan, formerly 
minister to Berlin from this country, and 
afterwards Senator, was so impressed with 
young Voorhees’ speech delivered at a 
Fourth of July celebration, that he invited 








| moved to Terre Haute. 








him to unite in a partnership with him. In 
April, 1852, the partnership was formed. 
Hannegan was a brilliant but erratic man; 
and then the leading lawyer of Covington, 
having a large practice. 

In June, 1856, Governor Wright ap- 
pointed Mr. Voorhees prosecuting attorney 
for the district in which Covington is sit- 
uated. He made in this office a fine repu- 
tation as a “criminal lawyer,” and broke up 
a “nest” of criminals who had long defied 
the power of the law. In 1856 he was 
nominated by acclamation as the Demo- 
cratic candidate for Congress; and reduced 
the two years’ previous adverse majority of 
2619 to 230. 

In November, 1857, Mr. Voorhees re- 
It was then as 
now the largest city in western Indiana, and 
had among the members of its bar some of 
the best lawyers in the State. Richard W. 
Thompson, afterwards a member of Con- 
gress and Secretary of the Navy under 
President Hayes, was a member of that bar, 
and was then in his prime. Few in the 
State excelled him in his powers as a pop- 
ular speaker, —a power he retained until 
after he was fourscore years of age. Bay- 
liss W. Hanna, a member also of the Terre 
Haute bar, afterwards Minister to Uruguay 
during President Cleveland’s first term, was 
noted for his fascinating style of address, 
and the purity of his diction as a speaker. 
Thomas H. Nelson, likewise of the bar, 
afterwards Minister to Mexico, had a State 
He and 
Voorhees, although bitter political enemies, 
remained warm personal friends and com- 
panions until death parted them. 

In April, 1858, Mr. Voorhees was ap- 
pointed by President Buchanan United 
States District Attorney for the District of 
Indiana, in which position he increased the 
reputation as a lawyer and orator he had 


reputation as a public speaker. 
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already achieved. In 1860-1862 he was 
elected to Congress. In 1864 he was again 
returned, but on a contest his seat was 
awarded to his political opponent. In 1866 
he refused to be again a candidate for Con- 
gress, but was re-elected in 1868 and 1870, 
and defeated in 1872. 

On the death of Senator Oliver P. Morton, 
in November, 1877, Mr. Voorhees was ap- 
pointed by Gov. James D. Williams to the 
vacancy thus occasioned; which position 
he held until March 3, 1897, when he was 
succeeded by Hon. Charles W. Fairbanks. 

Mr. Voorhees first achieved a national 
reputation as an orator in defense of John 
E. Cook, in 1859, one of the followers of 
‘‘Osawatomie Brown” in his raid on Har- 
per’s Ferry. Cook was a fair-haired boy, 
scarcely of age, and a brother of the wife of 
Ashbel P. Willard, then Governor of In- 
diana. Gov. Willard sent for Voorhees, 
who was in a distant county arguing a case, 
to go to the defense of Cook. Voorhees 
left in the midst of the argument, proceeded 
at once to Indianapolis; and, against the 
advice of his friends, left forthwith for 
Charlestown, Virginia. His friends were fear- 
ful for his personal safety ; but Voorhees was 
perfectly indifferent on that subject. Brown 
was convicted of treason and murder; but 
Cook only of murder. An appeal was made 
to Gov. Wise of Virginia, by Gov. Willard, 
for executive clemency on behalf of Cook; 
but Wise, very injudiciously, refused to grant 
him a pardon. It was a great mistake on 
the part of Wise; for Cook was little more 
than putty in Brown’s hands. Cook con- 
fessed his crime before the trial. 

In the whole range of forensic oratory 
there is not a more eloquent and forcible 
appeal to a jury for leniency than Voorhees 
made in defense of Cook. He was then 
thirty-seven years of age, conscious of his 
great powers, possessing a magnetic power 











over all who approached him, having an un- 
usual command of language, and endowed 
with a fine, poetical imagination. The mere 
reading in silence the leaden pages embalm- 
ing this oration for posterity stirs the heart 


with unusual emotions. Nothing but great 
political excitement and fear of public op- 
probrium prevented a different verdict. 
Very naturally the appearance of an In- 
diana lawyer in a Virginia court, to defend 
an Indiana man, who had committed a 
heinous crime against the laws of Virginia, 
would greatly tend to raise a prejudice 
against the defense. With consummate skill 
Voorhees sought to put this aside: “I come 
from the sunset-side of your western moun- 
tains — from beyond the rivers that now skirt 
the borders of your great State—but I 
come not as an alien to a foreign land, but 
rather as one who returns to the home of 
his ancestors, and to the household from 
which he sprang. I come here not as an 
enemy, but as a friend, with interests com- 
mon with yourselves, hoping for your hopes, 
and praying that the prosperity and glory 
of Virginia may be perpetual. Nor do I 
forget that the very soil on which I live in 
my western home was once owned by this 
venerable commonwealth as much as the 
soil on which I now stand. Her laws there 
once prevailed, and all her institutions were 
there established as they are here. Not 
only my own State of Indiana, but also four 
other great States in the Northwest, stand 
enduring and lofty monuments of Virginia’s 
magnanimity and princely liberality. Her 
donation to the general government made 
them sovereign States; and since God gave 
the fruitful land of Canaan to Moses and 
Israel, such a gift of present and future 
empire has never been made to any people. 
Coming from the bosom of one of these 
States, can I forget the fealty and duty I owe 
to the supremacy of your laws, and sacred- 
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ness of your citizenship, or the sovereignty | in the land and before the Tribunal where 


of your State? Rather may the child forget 
its parent, and smite with unnatural hand 
the author of its being.” 

This was his appeal for sympathy: “ For 
my client I avow every sympathy. Fallen 
and undone, broken and ruined as he is by 
the fall, yet, from the depths of the fearful 
chasm in which he lies, I hear the common 


call which the wretched make for sympathy | 
more clearly than if it issued from the loft- | 


iest pyramid of wealth and power. 
who made the earth, and hung the sun and 
moon and stars on high to give it light, and 
created man a joint heir of eternal wealth, 
and put within him an immortal spark of the 
celestial flame which surrounds His throne, 
could remember mercy when executing jus- 
tice when His whole plan of divine govern- 
ment was assailed and deranged; when His 
law was set at defiance and violated; when 
the purity of Eden had been defiled by the 
presence and counsels of the serpent, — 
why, so can I, and can you, when the wrong 
and the crime stand confessed, and every 
atonement is made to the majesty of the law 
which the prisoner has in his power to 
make.” 

Note his concluding appeal to the jury: 
“ Shall I go home and say that in justice 
you remembered not justice to him? Leave 
the door of clemency open ; do not shut it 
by a wholesale conviction. Remember that 
death is terrible — terrible at any time, and 
in any form. But when to the frightful mien 
of the grim monster, when to the chill vis- 
age of the glass and scythe is added the 
hated, dreaded specter of the gibbet, we 
turn shuddering from the accumulated hor- 
ror. God spare this boy, and those who 
love him, from such a scene of woe. I part 
from you now, and most likely forever. 
When we next meet—when I next look 
into your faces and you in mine — it will be 


If He, | 








the only plea that will save you and me from 
a worse fate than awaits this prisoner, will 
be mercy. Charity is the paramount virtue ; 
all else is as ‘sounding brass and tinkling 
cymbal.’ ‘Charity suffereth long and is 
kind.’ Forbid it not to come into your de- 
liberations ; and, when your last hour comes, 
the memory that you allowed it to plead for 
your erring brother, John E. Cook, will 
brighten your passage-way over the dark 
river, and rise by your side as an interceding 
angel in that day, when your trial as well as 
his shall be determined by a just but merci- 
ful God.” 

Mr. Voorhees was the leading counsel in 
the trial of Mary Harris, tried in one of the 
courts of the District of Columbia, in 1865, 
for the murder of Dr. A. J. Burroughs. 
Burroughs was in the service of the govern- 
ment. He was twenty years her senior, 
and they had known each other since she 
was a child of ten. They were engaged, 
when he, without the least warning, in- 
formed her by letter of his intended im- 
mediate marriage to another. Shortly be- 
fore this letter he had attempted to ensnare 
her into a house of ill-fame, in order that he 
might have an excuse to desert her, but his 
plans failed, she not being aware of his evil 
intention. Some time after receiving his 
announcement of his intended marriage to 
another, she went to Washington and shot 
him in the Treasury Building. The defense 
was insanity. The whole force of the gov- 
ernment was thrown into the prosecution. 
The jury was out only five minutes; and 
returned a verdict for the defendant. 

Voorhees’ speech occupied several hours 
in its delivery. Perhaps it is his greatest 
speech. The defendant evoked his sym- 
pathy, and her pitiful condition drew forth 
his greatest oratorical powers. Here is a 
passage, and from the time of its delivery, 
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although it occurred early in the address, it 
was said her acquittal was assured : —‘‘ He 
had carried her to the highest pinnacle of 
happiness and hope. She stood upon the 
summit of joyous expectations, and all 
around her was sunshine and_ gladness. 
Well might she exclaim to my learned and 
eminent brother, as she paced her prison 
floor: ‘Oh! Mr. Bradley, you should have 
seen me then; I was so happy!’ Yes, 
though poor and humble, yet she loved and 
was beloved, and it was enough; she was 
content. For in that hour, when a virtuous 
woman feels for the first time that she 
possesses the object of her affection, there 
comes to her a season of bliss which 
brightens all the earth before her. The 
mother watching her sleeping babe has an 
exclusive joy beyond the comprehension of 
all hearts but her own. The wife who is 
graced by her husband’s love is more beauti- 
fully arrayed than lilies, and envies not the 
diamonds of queens. But to the young 
virgin heart, more than all, when the kind- 
ling inspiration of its first sacred love is 
accompanied by a knowledge that for it in 
return there burns a holy flame, there comes 
an ecstacy of the soul, a rapturous exalta- 
tion, more divine than ever again to he 
tasted this side of the bright waters and 
perennial fountains of Paradise. The stars 


grow brighter, the earth more beautiful, the | 
world for her is filled with a delicious | 
_ and a life of innocence and peace does not 


melody. This, peculiarly, is woman’s sphere 


of happiness. According to the evidence, | 


she was up to that time the merriest and 
most joyous of her circle. The world, the 
glad earth, the opening day, the bending 
sky, and the kind faces of friends were all 
beautiful to her, and she enjoyed the few 


years of her unclouded happiness. But | 


now the laugh was gone, no merriment 
kindled in her eyes; the future to her was 
dead; she lived in the past, and it was the 








charnel-house of all her hopes, and over it 
bent the mourning cypress.” 

On the morning of Oct. 17, 1870, Harry 
Crawford Black killed Col. W. W. McKaig 
in the principal thoroughfare of Cumber- 
land, Maryland. His trial for this offense 
began April 11, 1871, at Frederick; and 
for the prosecution appeared the Attorney- 
General and two able lawyers as assistants. 
In the defense assisting Mr. Voorhees was 
A. K. Syster of Hagerstown, Fred J. Nilson 
of Frederick, Lloyd Lowndes and William 
M. Price of Cumberland. Mr. Voorhees 
made the principal speech for the defense, 
consuming three hours and a half in its 
delivery. The accused was acquitted, the 
jury being out a little over one hour. 
McKaig had seduced young Black’s sister, 
and then abandoned her. The defense was 
self-defense, for McKaig had threatened 
Black’s life. Black’s character, up to the 
day of the shooting of McKaig, had been 
excellent, and this gave Mr. Voorhees a 
fine opportunity to call attention to his con- 
duct previous to that date, and ask if such 
a person could voluntarily be guilty of such 
a crime as murder. ‘Can the mark of 
Cain rest upon the brow of such a one? 
Can the ineffaceable hand of bloody guilt 
be there? Such an assertion is a perver- 
sion of all laws of human nature. The 
tree shall be known by its fruits; the thorn 
and the thistle do not bear delicious figs, 


bloom and ripen of a sudden into a harvest 
of atrocious crime.” The picture of the 
wronged and desolate home (the young girl 
committed suicide) is a masterful sketch; 
and the allusion to the daughter of Jacob, 
seduced by a prince of one of the neighbor- 
ing tribes, and to the conduct of Simeon 
and Levi in taking vengeance on the entire 
tribe, is most artfully put. His denuncia- 
tion of the seducer was merciless: ‘* And I 
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here, in this solemn presence, with the dread | 
issues of life and death entrusted to my | 
care, declare as far as my voice will reach, | 
that he who invades the sanctuary of the | 


home, imposes the impurity of his debased 
and brutal desires upon the presence of 


innocence, breaks the charm and halo of | 


virtue, and defiles the altar of domestic life, 
forfeits his right of abode in the midst of 
The 
husband’s hand is thrice armed for his de- 
struction, the father rises against him in 


human society, and deserves to die. 


paternal majesty, and the brother may | 
| dianapolis. 


scourge him from the face of the earth 
wherever he is found. His offense is be- 
yond the reach of pardon, and appeals to 
Heaven and earth combined for redress. 
It is ranked with crime and invites the lash 
of chastisement from every virtuous quar- 
ter.” 
betrayed and ruined woman there is nothing 
left of life except the pain of living. The 
joy of existence never comes again. When 
we see the autumn leaf falling to the 


ground, and the white shroud of winter 


And of the fallen woman: “ For the | 


spread over the fields, we are blest with the | 


certain hope that the soft air of spring will, | 


after a little while, come back to us and 


renew in our midst the splendors of this 


beautiful world; that the fresh green sward, | 
' to shoot him, by shooting into his body 


adorned with flowers, will again spread at 


our feet, and the deep foliage of the forest | 


will weave its bright canopy over our heads. 
But to the soul that has loved, trusted, and 
lost, there comes no second spring. The 
solemn sky of autumn and the chilling winds 
of winter alone remain to her. No glad 
and golden summer awaits her in the future. 
A scorched and barren desert without ver- 
dure, without tree, or plant, or blossom, or 
shrub, or one single cooling fountain at 
which to rest in all the desolate pilgrimage, 
lies before her tired and faltering feet. 





She | 


' | , ‘ 2 
makes the rest of her journey, too, alone. | chivalry of man — few orations excel it. 


The leper’s taint is upon her in the eyes of 
the world, and friends fall off and avert 
their eyes.” 

In 1884, Captain Edward T. Johnson, of 
Indianapolis, Ind., killed Major Edwin 
Henry near Greeneville, Tenn. Johnson 
was a man of slight figure, in a measure an 
invalid, and of a highly-strung, nervous or- 
ganization. He had been a captain in the 
War of the Rebellion on the Northern side, 
was a lawyer and a man of fine culture and 
much ability, being particularly able upon 
the political rostrum. His home was in In- 
He was employed in the gov- 
ernment internal revenue service; and while 
in eastern Tennessee with his wife, Henry 
seduced her. Henry afterwards visited her 
in Indianapolis while Johnson was on duty 
in Tennessee. Mrs. Johnson had always 
borne an excellent reputation, and moved in 
high social ranks. Her gross violation of 
her conjugal duties so preyed upon her that 
she committed suicide. She wrote a letter 
to her husband confessing her guilt, and then 
dressing herself at her home as if for burial, 
and placing a photograph of her husband 
before her, she shot herself through the 
heart. After the funeral Johnson returned 
to Tennessee, and not far from Greeneville 
killed Henry, in the act of drawing his pistol 


thirty-two buckshot. 

These facts formed a fine setting for such 
an orator as Voorhees; and he was again 
triumphant, the jury having agreed to a ver- 
dict of “not guilty” within a few minutes 
after retiring, but remaining out twenty-four 
hours to avoid the charge of hastiness. 
Voorhees’ speech on this trial has been criti- 
cized, because of several misstatements con- 
cerning what was the law, and it is open to 
the charge; but as an oration— as a play 
upon human feelings, as an appeal to the 
It 
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is replete with magnificent flights of oratory. 
Voorhees, however, was not always suc- 
cessful in defense, as one might hastily infer 
from the citation of the cases mentioned. 
In the case of the State against Nancy Clem, 
tried at Indianapolis for the murder of one 
Young, he met his match. There had been 
two convictions and both reversed by the 
Supreme Court, before Voorhees came into 
the case. His colleague was Major Jona- 
than W. Gordon, a man of high oratorical 
ability and a master of technicalities in the 
trial of a criminal case, But on the other 
side of the case was Benjamin Harrison, a 
man more than a match for Voorhees in the 
conduct of the case. Mrs. Clem was con- 
victed a third time, when the case was again 
reversed, and thereafter the prosecution 
abandoned. 


Mr. Voorhees was employed to defend | 


William McKee, one of the participants in 
the great whisky conspiracy in St. Louis, in 
1876. McKee was convicted, but received 
only a six months’ sentence. . 





Senator Voorhees was leading counsel for | 


Hallett Kilbourne inhis case against JohnG. 
Thompson. Kilbourne had refused to answer 
certain questions asked him by a committee 
of the National House of Representatives, 
was adjudged in contempt by the House, 
and imprisoned. He was released, pursuant 
to a decision of the Supreme Court, upon a 
writ of habeas corpus sued out in his in- 
He then, in 1883, sued Thompson, 
who was the Sergeant-at-Arms, for damages. 
The first trial resulted in a verdict of $100,- 
000; which was set aside by the Court, be- 
The second 


terest. 


cause too great in amount. 


trial! resulted in a verdict of $60,000; and | 


this was set aside for the same reason. On 
the third trial there was a verdict of $37,500, 
when the court informed counsel that, if they 
would remit $17,500, the plaintiff could have 
judgment for the remainder. This was 


done. The case involved a discussion of per- 
sonal liberty, and the right of the individual to 
be free in his person and papers from search. . 
It was one that greatly appealed to Senator 
Voorhees’ sympathy. The great size of the 
verdicts was largely due to his addresses, 
which were the closing speeches to the jury. 
Senator Voorhees’ great speeches were 
delivered in defense of persons charged with 
having committed crimes; and in these in- 
stances he was strongest where the out- 
raged defendant had taken the law into his 
own hands to right a wrong inflicted upon 
him or upon his family, such as the case of 
Miss Harris, Harry Crawford Black, or 
Captain Johnson. In Congress he always 
stood in the very front ranks as an orator, 
both in the House and in the Senate. 
Voorhees was an ultra- Democrat. He was 
at war with Lincoln’s administration; and 
he made many bitter speeches against it and 
necessary measures adopted during the War 
of the Rebellion. He rather belonged to 
the branch of the party led by Vallandig- 
ham of Ohio; but his timidity held him 
back from the extreme measures adopted 
and language used on public occasions by 
Vallandigham. It was repeatedly charged 
in public and private that he was a rebel 
sympathizer, and was connected with a trea- 
sonable secret order called “ The Knights 
of the Golden Circle.” If Senator Voorhees 
had been heartily in sympathy with the 
administration, and the cause of the North, 
he would have been a much greater power 
on the rostrum during that period. In the 
House during the War of the Rebellion, he 
led a forlorn hope in the ranks of the mi- 
nority against an overwhelming majority, 
opposing many of the great war measures 
that it was indispensably necessary to adopt. 
Senator Hendricks occupied a similar posi- 
tion in the Senate at the same time. Never- 
theless, a speech he delivered on May 21, 
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1862, in opposition to the policy of the Ad- 
ministration, is considered a model of Con- 
gressional oratory. 

Voorhees had a great hold upon the 
masses of the people. Reared on a farm, 
and having a deep insight into human na- 
ture, he was able to appeal with great force 
to the electors of Indiana, nine-tenths of 
whom were of the country and small towns. 
Although a remarkably successful politician, 
so far as to keep himself before the people 
and in office, he yet was not a great polit- 
ical general. 


Others did the planning, and | 





he carried the plan through by his appeals | 
to the electorate from the public rostrum. | 


He was always counted upon to wield a cer- 
tain amount of influence; and he did it 


without fail. He was greatly beloved by 


those in the ranks of his own party, and | 


had not a few admirers in the ranks of the 
opposition, so much so that not a few sup- 
ported him quietly in his races for the lower 
In 1876 his party im- 
It had nom- 


House of Congress. 
posed upon him a great task. 
inated James D. Williams for Governor. 
Williams always wore in public life a suit of 
blue “jeans,” and was popularly known 
throughout the canvass and while Governor 
as “Blue Jeans Williams.” 
speaker, had none of the graces of an ora- 
tor, or, indeed, of a public man. Benjamin 
Harrison, against his will, made the race 
against him. Voorhees was selected to ac- 
company Williams in his canvass, and to 
make the speech of the day. 


adroit combination. The Granger craze 


was yet in the air, and Williams appealed | 


to it strongly; while Voorhees knew well 
how to hold it in line and instil enthusiasm 
into the ranks of its votaries. His canvass 
of the State was a magnificent one, leading 
his party to a triumphant victory. 


He was no | 


It was an | 


Senator Voorhees delivered a number of | é aypbets! : 
| The latter work contains some orations inserted in the 


addresses upon subjects not of a political or 


legal character, — such as the ‘“ Holy Sep- 
ulcher,” ‘‘ Thomas Jefferson,” ‘‘ Public Men 
of my own Time” (never delivered, in course 
of preparation at his death), ‘ Influence of 
the Physical Sciences on the Progress of 
Civilization,” “‘ Magna Charta” (before the 
State Bar Association of South Carolina, in 
1892), “The Flag of the Sea” (at the un- 
veiling of Farragut’s statue in Washington, 
1881), ‘‘ The Louisiana Purchase, and the 
South-land of the Republic” (at Memphis, 
1892), “ The American Citizen” (at Vir- 
ginia University, 1860), ““A Tribute to 
Judge Huntington” (of Indiana).'| These 
addresses fall far below the other speeches 
referred to in this article. 

Senator Voorhees not a phrase 
maker, like Samuel J. Tilden or Benjamin 
Harrison. Harrison’s speeches abound in 
many sentences that are quotable; but a 
compiler of a book of quotations will find 
few sentences at his hand in Voorhees’ 
speeches and addresses. He was eminently 
arhetorician. A quotation from his speeches 


was 


must usually and necessarily be a page or a 
half page in length, and often more. Occa- 
sionally, however, one meets with a striking 
short sentence. As for “The 
possession of power is like the tiger’s taste 
of blood, it is not to be permitted.” Or, 
“Liberty is said to be brightest in dun- 
geons, for there its habitation is the human 
heart.” Or, ‘‘ Each one of these homes is 
a beacon-light of civilization.” . Or, ‘‘ Death 
is no calamity, if we die with a good name; 


instance: 


but let dishonor once come to follow us 
over the world like a hissing serpent, and 
neither in life nor in death is there peace or 


! There are two collections of Senator Voorhees’s ad- 
dresses and orations, one published by Robert Clark & 
Company, Cincinnati, edited by his son, Charles S, Voor- 
hees; and the other (two volumes) by the Bowen-Merrill 
Company, Indianapolis, 1898, compiled and edited by his 
three sons and his daughter, Harriet Cecilia Voorhees. 


first volume. 
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rest.” Or, “The surrender at Appomatox 
illuminated the Republic from ocean to 
ocean; Lincoln died in the light of a na- 
tional jubilee, himself the chief instrumen- 
tality of what had been done.” Or, ‘*We 
hear the siren voice of the moment, but fail 
to catch the loftier harmony of the eternal 
spheres.” Speaking of the return of the 
Southern States: ‘“ Those wandering stars 
from the azure field of the flag, those dis- 
contented Pleiades that shot madly from 
their spheres, have one by one re-illumined 
their rays at the great central light and 
glory.” Or, ‘The tree shall be known by 
its fruits; the thorn and the thistle do not 
bear delicious figs, and a life of innocence 


and peace does not bloom and ripen | 
of a sudden into a harvest of atrocious | 


crime.” 

But for smoothness, for diction, and for 
picturesqueness few in our language excel 
him. His periods have the easy flow of 
Gray’s “ Elegy,” or of Longfellow’s writings, 
rather than the fire of Byron, or the majesty 
of Pitt or Webster. His favorite book was 
the Bible, which he read almost daily, and 
from which he not only drew many illustra- 
tions, but frequently quoted at length. Voor- 
hees was a man of striking appearance, of a 
florid complexion, and slightly over six feet 
in height. He had a magnetic presence, to 
an unusual degree; and his movements in 
speaking to an audience or jury were a 
pleasure to behold. His voice left nothing 
to be desired in an orator. One of his law- 
yer friends has said that a stranger, standing 
within the sound of his voice, but too far 
away to distinguish his words, could not 
help being charmed with it, and with the 
grace of his gestures and demeanor. He 
possessed a clear and penetrating insight 
into human nature, which served him well, 
not only in addressing popular audiences, 
but in arguing a case before a jury. His 








power over juries was so great, and his tri- 
umph for the defense so frequent in criminal 
cases, that it became almost a proverb in 
Indiana, ‘‘ Where Voorhees speaks there will 
be a verdict for the defense.” Previous to 
1873 the defendant in criminal cases in In- 
diana had the closing argument, but in that 
year the law was so changed that the prose- 
cution had the first and last addresses to the 
jury; and this was brought about almost 
wholly because of the many triumphs of 
Voorhees, 

No one who had a just regard for the 
truth and his word, and who knew what he 
was saying, ever claimed that Senator Voor- 
hees had ever a broad or a deep knowledge 
of the law, or, in fact, an accurate knowledge 
of it. Perhaps, in the last years of his life 
he never seriously looked into a law book. 
Others gathered the evidence and planned 
the fight; he made the speech. He was 
not a close student of the law, perhaps, even 
in his early career as alawyer. Fewlawyers 
of his cast of mind and command of language 
ever are. The claim has been made by 
some of his friends that he possessed great 
learning ; but such expressions must be 
regarded as emanating from the exuber- 
ance of admiration rather than from the 
strict lines of truth. That he possessed a 
fund of information far in excess of the or- 
dinary individual, is not to be doubted; but 


| to say that is very far from saying he pos- 


sessed great learning. 

He was generous far beyond his means. 
The poor over-excited his sympathies; and 
his friendships never ceased to draw dollars 
from his pockets to spend in the entertain- 
ment of his friends. His heart was large, 
indeed, very large; his designs impelled by 
good intentions. His fees were often very 
great, and his income from his practice at 
times was quite large in amount; but he 
died a poor man, leaving to his family only 
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his speeches and the legacy of his name and 
fame. He died April 10, 1897, at Washing- 
ton, a little over a month after his term as 
Senator had expired. ‘His nature,” said 
one of his close friends, ‘‘ was too kindly for 
either good or evil to take deep root.” ‘He 
was the product of the time when oratory 
accounted for more than it does now. And 
surely if nature ever gifted any man in that 


| will as a born mathematician could handle 


figures.” 

A lawyer friend, who had known him for 
years, has said: ‘“ Of him it can be correctly 
said he wasa lovable man. His nature was 
so sensitive and emotional, that the pleasures 
and pains of his fellowmen were, in fact, his 
pleasures and pains. His great heart had an 


_ inexhaustible sympathy for those in joy or 


way she was prodigal of her equipment of | 


him. 
manhood he had everything that went to 
make the popular orator. Of magnificent 
presence, with a natural flow of speech, be- 
wildering in its color and strength; with a 
voice like the music of the spheres, unham- 
pered by intellectual restraint, a nature that 
floated on its feelings, giving form and shape 
to the emotions of the day or the hour or 
the moment, he could so entirely work his 


In the prime and vigor of his young | 





those in sorrow. In every phase of his 
character were plainly exhibited the large 
generosity of his mind and heart. His in- 
tellect seized upon a question with most re- 
markable quickness, and with a most com- 
prehensive grasp, and a cause once espoused 
became part and parcel of the man. His 
fervid and effective oratory was natural and 
spontaneous. It was the product of a bril- 
liant intellect and a highly sympathetic, emo- 
tional nature.” 





THE LAW AS TREATED IN FICTION.' 


By ALLAN R. CAMPBELL. 


NTHONY TROLLOPE, towards the | 


end of his novel, Doctor Thorne, inter- 
rupts the narrative to state and solve a prob- 
lem. To bring his story to the proper 
ending he would like to make use of a cer- 
tain proposition of law; but, doubting the 
soundness of this proposition, he would 
avoid the criticism of lawyers. He has re- 
jected, with apparent disdain, the plan of 
referring the matter to a barrister beforehand, 
and he now invents a device of his own, by 
which his accuracy in stating the law is pro- 
tected from any possible impeachment. He 
writes, simply: 
“If under such a will as that described as 





having been made by Sir Roger, Mary | 


Delivered as a Commencement Part at Harvard | 
University, June, 1902. 


would not have been the heiress, that will 


| must have been described wrongly.” 


Despite the success achieved by this sen- 
tence, it is believed that the writing of it was 
a literary fault; as truly such as the follow- 
ing surprising statement found in another of 


| Trollope’s books: ‘ Andy Scott came whist- 


ling up the street with a cigar in his mouth.” 
The anomaly described here could hardly 
be remedied by requesting the reader to im- 
agine Andy Scott physically capable of the 
feat set down to him; for Trollope is said 
to be a realist. Now the same literary de- 


| fect exists where the anomaly is one of law. 


The duty of making the fiction complete 
should not be shirked or shifted to the 
reader. 

The only other way suggested of avoiding 
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legal pitfalls is to advise with alawyer. Are 
such means worth the trying? 
They were tried, to the knowledge of the 


public, in two books, Sir Edward Bulwer’s 


Night and Morning, and George Eliot's | 
Each, in matters of law, is | 


Felix Holt. 
founded upon a rock. On the other hand, 
one might fill a library with fiction in which 
this or that assumption has been made, so 


utterly at variance with the actual state of | 


the law that the mistake could not have 
passed any lawyer’s censorship. George 
Eliot, for example, seems to have abandoned 
the Felix Holt plan when she came to 
write Middlemarch. Recall, if you please, 
the death scene of the miserly Featherstone. 
Having made two wills, the second purport- 
ing to revoke the first, he has preserved 
both documents, and on his death-night 
commands Mary Garth, who attends him, 
to destroy the second in order that the first 
may revive. Mary Garth refuses, and the 
second will takes effect. Mary Garth feels, 
vaguely, that she has wronged those who 
would have taken under the first will; but 
her disquiet is smoothed away by assurances, 
coming from lawyers, that that will could 
in no event have been validated by her 
tearing up the other. The lawyers’ reason 
was presumably that the first will was, by 
the making of the second, absolutely re- 
voked,— dead forever. Such was the Eng- 
lish rule when J/tddlemarch was written.! 
The law up to the Wills Act of 1837, how- 
ever, was just the other way,’ and it is that law 
that is important, for, by the story, Feather- 
stone’s death came before the Reform Bill 
of 1832 was passed. Mary Garth’s infor- 


mant, therefore, showed the traits rather of | 


a prophet than of a lawyer. That she may 
later hear the law correctly stated and begin 
to suffer anew is naturally a source of pres- 


'Stat. 7 Wm. IV. and 1 Vict. c. 26, § 22. 
? Goodright d. Glazier 7. Glazier, 4 Burr. 2512. 


ent anxiety in the reader; and this result, 
from a literary point of view, is unfortunate. 
In Peregrine Pickle there is a mistake. 
| When Peregrine’s father disappointed Pere- 
grine’s mother by dying without a will, 
Peregrine, their first born, inherited, it is 
said, all his father’s estate of eighty thou- 
sand pounds. Since this eighty thousand 
pounds was all personal property, it should 
by the English law have gone a very dif- 
| ferent way,—one-third to the contriving 
| mother, and of the remainder equal portions 
to the children,} who were three, counting 
Peregrine. So that of the fortune he cast 
into the lap of Emilia, his bride, but two- 
ninths were lawfully his to cast. 
| An excellent example of a legal difficulty 
entirely overlooked is a short story pub- 
lished last year in a collection called A 
House Party. Artemisia’s Mirror is the 
name of the story, which, dismantled of 
much of the incident which makes it de- 
lightful, is this. Artemisia’s grandfather, 
when young, had owned a great patroon 
estate in New York. A fire burned the 
mansion, Grandsir’s title-deeds were lost, 
and Grandsir, lacking proof of his right, was 
turned out by his brother, who claimed by 
descent. He saved from the fire and from 
his brother a single heirloom, an antique 
Italian mirror. When he died, long after- 
ward, with no one left to him but Artemisia, 
this mirror was in his hands. It fell to the 
floor. The glass broke, and out from be- 
hind tumbled the lost title-deeds. ‘Safe, 
these fifty years, lay Artemisia’s fortune,” 
cries the writer. Enthusiasm has led him 
astray. True, the deeds showed that Grand- 
sir when he was turned out really owned 
the property, but in the long meantime the 
grasping brother had held adverse posses- 
| sion, the first twenty years of which, by 








3 Lovelass Disposal of a Person's Property who dies 
| without Will or Testament, 12th ed., p. 137. 
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virtue of the Statute of Limitations, must 
have cured his defect in title. This title 
could not now be defeated by the discovery 
of new evidence. Artemisia should have our 
sympathy, for she was without remedy. 
Many similar mistakes might be men- 
tioned, but these are enough, perhaps, to 





show that to write fiction without seeking | 


legal advice is highly dangerous. 
betray, not misjudgment, but neglect of the 
law, the usual source of error where the legal 
question is involved incidentally or has crept 
in without the writer’s seeing it at all. There 
is a special class of fiction, however, where 


They all | 


were under this or that so-called disability. 
These exceptions, however, exist only for 
claimants who are disabled when the claim 
first arose.' At that time the claimant was 
Tittlebat’s great-grandfather, and he was 
beyond seas; but when he died, leaving a 
daughter two years old, then, by the author- 
ities, was there an end of disabilities. This 
two-year-old daughter was Tittlebat’s grand- 
mother; and Tittlebat, therefore, bringing 
suit at twenty-seven, was of course too late. 

Dr. Warren relied, possibly, on a dictum 
of Lord Mansfield? uttered shortly after the 


| supposed date3 of this fictitious decision. 


the interest is directed chiefly to the curious | 
operation of some particular rule or rules | 


of law. Here, to state and apply these rules 


correctly is all-important; but the writers | 
who attempt this sort of thing, usually men | 


who have had some legal schooling, are 
frequently lost in their own mazes. 

Perhaps the most ambitious book of this 
sort is Zen Thousand a Year by Samuel 
Warren, barrister and physician. It tells of 
a miserable draper’s clerk, Tittlebat Tit- 
mouse, who is caught up by some crafty 
solicitors and proved by them to be entitled 
to a large English estate. The narrative is 
saturated with law. In a detailed report of 
the great law suit pedigrees are charted and 


many points resolved. A plain reason ap- 


| 
| 
| 


Such reliance can hardly be justified, for by 
the time the book was written + that dictum 
had been generally discredited. 5 

Another barrister to devote his law to 
fictitious uses is Rider Haggard. In Jr. 
Meeson’s Will he assembles upon an island 
four castaways, to wit: a beautiful and 
tender-hearted young woman, two sailors, 
and a dying millionaire who is anxious to 
make a will in favor of a worthy nephew 


| hitherto neglected. For lack of writing 


materials the tender-hearted young woman 


submits her back to a testamentary tattoo- 


| ing by one of the sailors. 


pears in the facts, however, why Tittlebat | 


Titmouse should not have won. His claim, 


like that of Artemisia of the Mirror, was | 


outlawed. It had come to him from his 
possession seventy years before. A claim 
to land, as we have seen, becomes unen- 
forceable if not asserted within twenty years 
after it first arose. Dr. Warren disposes of 
this objection by mentioning exceptions in 
favor of claimants who are infants, married 
women, or beyond seas, and by showing 


The dying mil- 
lionaire signs by awkward, painful thrusts, 
and both sailors witness. The young woman, 
thus inscribed, returns to England, and is 
admitted to probate. 


* Stat. 21 Jac. 1. c. 16 § 2; Griswold v. Butler, 3 
Conn. 227; Thorp v. Raymond, 16 How. (U. S.) 247. 

2 In Cotterell v. Dutton, 4 Taunt. 826, 830 (1814). 

3 The book states that Tittlebat was about two years 


| old at his mother’s death, which preceded his father’s b 
great-grandfather, who had been put out of Ss 4 


some five years, the latter’s occurring in 1793. By 
reckoning in the statement that Tittlebat was twenty- 
seven when he sued, the date of the decision is approxi- 
mated at 1813. 

4It came out in Blackwood’s Magazine beginning 


| October, 1839. 


that Tittlebat’s ancestors, one after another, | 


5 Blanshard, Statutes of Limitations, p. 22 (1826); 
Griswold v. Butler, 3 Conn. 227, 244 (1819); (see also 
2 Preston, Abstract of Title, 2d ed. p. 341 (1824) with 
reference to the Statute of Fines, which has similar 
language to that of the general Statute. See Blanshard, 
supra, p.19. Further decision has been prevented by 
the express provision for this point in Stat. 3 and 4 Wm. 
IV. c. 27. 
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Beneficiaries of an earlier will offer resist- 
ance, but despairingly; and here the tale 
grows too unreal. Good argument might 
be made against her validity as a will. Par- 
liament has enacted that a will must be in 
writing. What does “writing” mean? Not 
every sort of script will do. Finger tracings 
on a dusty surface could hardly constitute a 
will. A dying Roman soldier, it is written, 
might scratch a will in the sand with his 
sword, but this was because he was a soldier 
and not because he satisfied the ordinary 
forms nor because of the general necessities 
of the situation.' Suppose we refer to the 
authorities to interpret the word “ writing.” 
The early English law, before wills, as we 
know them, existed, required deeds to be 
in writing.? For a deed, it was thought, 
should be durable and reliable for reference. 
Since many inscriptions might fail utterly 
to serve these purposes, Coke and Black- 
stone declare, apparently by way of corol- 
lary to the rule just stated, that the writing 
must be on paper or parchment else it is no 
deed. Nothing has been found in the books 
to establish the law in this respect as other- 
wise to-day.t Since the functions of wills 

* See 1 Phillim. 29 and note b. 

* Co. Lit. 35 b. 

3 Co. Lit. 35 b, 229 a; 2 Bl. Com. 297. 

4 See Geary v. Physic, 5 B. & C. 234; Clason vw. 


Bailey, 14 Johns. (N. Y.) 484, 491; but see 13 GREEN 
BaG, 567, 1 4. 





and of deeds are much the same, the rule 
determining what material should hold the 
writing should apply indifferently to both. 
In fact, in the case of Reed against Wood- 
ward, eleven Philadelphia Reports, page 541, 
it was decided that a will cannot be written 
on a slate. Now tattooing cannot outlast 
the life of the tattooed, nor is it readily 
available for reference, nor capable of being 
filed. So, at least, the losers might have 
argued, but instead they gave up the chance 
of millions without an appeal. 

The plan of books like these was more 
perfectly executed by Wilkie Collins in Wo 
Name, a well-builded narrative founded on 
much good law. The author has wound 
safely through intricacies in the law of 
marriage, of wills, of descent, and of trusts. 
He carefully avoids legal dispute by throw- 
ing in enough facts to bring him well 
within the protection of such rules of law 
as he can be sure are indisputable. A\l- 
together, he sets an instructive example. 
Novelists, by exercising freely their abso- 
lute control over their facts, should never 
have any difficulty in choosing safe legal 
ground. 

All these things considered, it would seem 
fair to judge them by the rule that ignorance 
of the law is no excuse for their misde- 


meanors, 
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QUAINT EARLY ENGLISH SOAP LAWS. 
By L. G. SMITH. 


HE: making of soap was first begun in 

London about the year 1542, that used 
in England previous to that time having been 
imported from the Continent. One wonders 
that any manufacturer of concentrated clean- 
liness had pluck enough to set up his shop 
on English soil, so strict were the laws and 
regulations which governed the business at 
that period. At no hour of night or day 
was he free from possible visitation of a 
limb of the law in the form of the Excise 
Commissioners. 

During the reign of George III., 1760— 
1820, the laws governing the soap industry 
were particularly stringent. Every soap- 
maker was required annually to take out a 
license, for which he paid two pounds, and 
no person within the limits of the office of 
the excise in London was permitted to make 
any soap unless he occupied a tenement for 
which he paid ten pounds a year. 

That it was the intention of those early 
jurists to emphasize the close connec- 
tion between cleanliness and godliness is 
evidenced by the law no one in England 
outside of London could make soap unless 
he paid his tithe to the Church and the 
poor. 

Certain duties were imposed on all soaps 
made in Great Britain and all places for 
making it were entered in the public books. 
The furnace door and the utensils used in 





its manufacture were locked up by an excise 
officer as soon as the fire was damped or 
drawn out after a boiling. The penalty for 
opening or damaging these locks was one 
hundred pounds. 

Officers were required to inspect the 
premises at all times of the day and night, 
and any owner obstructing this examination 
was fined fifty pounds. The officer could 
unlock and examine every part of the outfit 
between the hours of five in the morning and 
eleven in the evening. 

The penalty for privately making soap 
was one hundred pounds, and owners of 
houses where it was done were held liable 
to the extent of two hundred pounds. Ifa 
person withheld soap from inspection, he 
forfeited the same and was fined five hun- 
dred pounds. 

Every barrel of soap must contain two 
hundred fifty-six pounds avoirdupois, and 
the maker was obliged to enter weekly in 
writing at the public office the amount of 
soap made, with the weight and quantity of 
each boiling. He was also required to keep 
just scales and weights for use in weighing 
the soap, and permit and assist the officer 
to use and test the same, on pain of ten 
pounds; and if he falsified the weights, the 
penalty was one hundred pounds. 

Verily the life of the London soap man 
was not a happy one. 
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THE MARKET VALUE OF SPEECH. 


By WM. ARCHIBALD MCCLEAN. 


HE wisdom of all ages tells how speech 

may do superlative harm. The vast 
majority of men owning good names would 
rather feel the knife or bullet in the physical 
body than the sting of the stain of a ven- 
omous tongue upon a fair name. It is those 
who have lost the possession of a good name 
who frequently not only love company but 
also know better than others the price of 
the sting of their efforts to get company. 
To utterly destroy a good name for mere 
purposes of wrecking, for that is all it ever 
amounts to, is the work of satanic meanness 


and often brings the victim irreparable in- | 


jury. 

‘In this light the offense of the slanderer 
should be punished in the very highest finan- 
cial terms, for a good name is rather to be 
chosen than great riches. Yet the reverse 
seems to be the rule with juries. The mar- 
ket value of a slander seems to be low. It 
is a cheap thing in the eyes of juries. 
Judges often condemn the act in the severest 
of language, yet the verdicts do not seem to 
be in proportion to the condemnation. There 
may be many explanations for this. 

Perhaps juries become more preoccupied 
with the slander itself than the injury done 
and its value. Perhaps the good name be- 
fore the end of the trial grows suspicious, 
not enough suspicious to say the owner was 
robbed of nothing, yet enough to question the 
value of it. 
made for the thoughtless talk of the world, 
which is not really meant. _ Perhaps the rob- 





| does not injure his neighbor. 


than its author. Perhaps the circumstances 
suggest that the one slandered is more anx- 
ious to acquire money he is hard up for than 
about his good name. Whatever the reasons 
may be it seems to be true that the verdicts of 
juries for the loss of good names do not 
bring great riches. 

It might be hurriedly concluded that in a 
land where freedom of speech is guaranteed 
in its constitution, the citizens would value 
lightly any curtailment of speech. This, 
however, is no explanation, for the act of 
the slanderer has nothing to do with liberty 
of speech. It is not a liberty he enjoys, 
but a license he takes at his peril. He 
has a right to the air he breathes, but not 
to pollute and foul that which he does 
not use to the injury of his neighbor. He 
has the right to open his mouth and wag his 
tongue as much as he pleases, even though 
he may display his own mental smallness, 
provided in the act he does not mentally 
tramp upon the toes of others, provided in 
the enjoyment of his rights of speech he 
In so much 
as injury is done his neighbor, he must 
suffer for his acts. 

When the market value of speech comes 


_ to be considered as expressed in dollars and 


Perhaps an allowance is always | 


bing has been done by one possessing the 


most brazen of tongues, sothat unconsciously 
there enters into the deliberations of the jury 
the thought that the source of the slanderous 
injury could do little harm to any one else 





cents, for many get down to a few pennies, 
it is necessary to keep in mind the legal def- 
inition of the two-headed monster —slan- 
der. First, there are words, falsely spoken 
of a person, which impute to the party some 
criminal offense, involving moral turpitude, 
for which the party, if the charge is true, 
may be indicted and punished. Such words 
are actionable per se. The utterance of 
them necessarily imports injury. The proof 
of the words will be proof of the damage. 
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In such cases the jury assess the damage 
on a guess as to the value of the injury done 
the good name. The words, the circum- 
stances under which they were said, what 
they mean, the one who spoke them and 
the one to whom they are said are consid- 
ered, and injury is estimated in good con- 
science and aggravating circumstances are 
specially punished. Second, there are words 
not actionable in themselves, which do not 
impute some criminal offense, but which 
have been uttered so that injury followed 
the utterance. In such cases the injured 
party must prove the loss or damage he has 
sustained thereby, and the market value of 
the words is estimated and determined from 
the evidence of the value of the injury sus- 
tained. In either way, the legal market 
value of speech expressed in dollars and 
cents is arrived at. 

In many States there are laws which fail 
to provide for the occupation of tramping, 





hence to be a tramp and beg for daily bread | 


is to be an outlaw and an outcast. 


In such | 


States it would be a disgraceful name to | 
apply to any one who supposed they moved | 


in some other strata of society. 
all travellers, but not every traveller is a 
tramp, or as the latter might express it, not 
every tramp is a hobo. Of course it would 
be a far greater injury to a woman, whose 
social ambitions frequently outrank and 
outclass those of men, to be called a tramp. 
At any rate, the value of calling a woman 
“you are a vagrant” was rated at $100. 
If the plaintiff had been a man it is dollars 
to doughnuts the verdict would have been 
six cents. 

Many of us would rather be spendthrifts 
than misers. There is the semblance of 
more humanity and heart about him who 
scatters than him who hoards, Notwithstand- 
ing this, it will do more material harm to be 
called a spendthrift than a miser, for the 


We are | 


former is a reflection upon one’s business 
methods and the rating to be given his 
credit, while a miser’s financial rating is as- 
sured. Hence when it was said, ‘“‘ The sheriff 
will sell him out one of these days and claims 
against him not sued on will be lost,” the 
remark was listed at $45. 

Smuggling is only a mala prohibita. <Ac- 
cording to popular ideas the American is 
supposed to be an adept at the prohibita, 
holding it no disgraceful thing to try to 
get foreign goods into the country without 
the payment of duty. The only disgraceful 
thing about it is to be caught, to find out 
that one was not as smart as he thought he 
was. However, when it was said he “ had a 
room in which were two beds and both beds 
were full of leather he had smuggled away 
at the time of appraisement,” the speech 
was put down as worth $100. | 

As long as there are two men on the face 
of the earth, so long will there be disputes 
about line fences, for there is nothing a 
mortal loves better, from the time of taking 
title until his dying moments, than to insin- 
uate that he was entitled to a few more me- 
tres of ground than he had. Where it was 


| said, ‘* He moved the line and he made a 
_ new line,” in a conversation about boundary 


trees and landmarks, it was scheduled at a 
fire-sale price of $6. 
somewhat similar remark was coupled with 


However, where a 


the aggravation, “ Be a man, or a monkey, or 
a long-tailed rat,” it was knocked down at 
$500. 

When it comes to paying for your slanders 
it would seem to be cheaper to do it boldly 
on your own hook than Adam-like to lay it 
at the doors of an anonymous another. A 
jury will give you more consideration if they 
can look straight at you and will not have 
to follow you around a corner to get a 
glimpse at you. ‘If I have not been mis- 
informed, the plaintiff had a bastard child,” 
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was quoted at $1,000. One naturally would 
suppose that the color of the child would 
add to the value of the remark, yet the 
words, ‘‘ Mrs. M— before her marriage had 
a mulatto child,” went at the same figure. 
Questions involving chastity are the burdens 
of many slanders and are usually quoted in 
three and four figures. While a remark that 
a married woman had “ illicit carnal inter- 
course” with a man not her husband, was 
listed at $750, yet where there was a fuss 
between neighbors over their children, and 
compliments were exchanged, among them, 
“Tt aint forgotten what you did at Rome 
city. The conductor that had you out on 
the island all day is right here. He will 
prove it and so will I,” was a bargain-day 
sale of goods and went for 6 cents. Perhaps 
the jury resented the bad grammar. 

It is usually cheaper not to call a man a 
thief. People do not hunger for the appel- 
lation, juries do not justify the word unless 
the proof is clear that the party was rightly 
so called. Just a plain “thief” went for 
$400, ‘a damned thief” at $1,000, for of 
course it was worse to be a damned one 
than a plain, ordinary, unemphatic one. “A 
scoundrel, a rascal, a damned rascal, the 
property he owns he has stolen,” was given 
$300. “He stole a bolt of cloth,” went for 
$670. “You stole my belt, you have stolen 
my belt, you might as well have stolen my 
belt, as you broke open two trunks two 
years ago,” was put at one of those fashion- 
able figures of a few cents less than whole 
dollars — $212.50. The cheapest price 
seems to be for a charge that one stole 
cattle and received such cattle knowing 
them to be stolen, as it went at the bargain 
price of $1. On the other hand, “ Now I 
want to say something and I ‘want the re- 
porters to get it. The superintendent of 
streets is a downright thief and I can prove 
it,” went for the top-notch price of $5,000, 





to be upset, however, in the court of last re- 
sort for other errors in the trial than those | 
that involved prices. 

Arson brings a little more than an ordi- 
nary figure. ‘He burned the gin house of 
A” cost $1,500, and when a landlord said 
of a woman tenant, ‘‘ This is twice you have 
tried to burn us out to get your $1,400 in- 
surance,” the charge was $1,200. A re- 
mark charging a similar offense was, however, 
marked down as low as $200 when it was 
qualified, “‘ I had every reason to believe that 
he burnt the barn. From the evidence I had 
concerning the burning of the barn I be- 
lieved that he had burnt the barn.” 

“He has sworn falsely and I will attend 
to the grand jury respecting it,” brought 
$250, a charge of being a rascal and of 
false swearing, $500, a charge of forgery 
$450, ‘* He was a negro,” $500, and “ What 
are you doing with that nine-dollar black- 
mailer here?” $1,300. 

When one had valiantly fought for his 
country and returned with the honors due a 
veteran, it was extremely disgraceful to 
have it said, “ He lay drunk all the time he 
was in the army, and in Sherman’s March 
to the Sea he had a negro wench for his 
waiter and slept with her every night.” Of 
course the jury was shocked at such horrible 
language, and when it was measured found 
it footed up a cost of $700. 

There is one case which is comforting to 
those who have slanderous moods. The 
words were, ‘“‘ He stole my dog,” and the 
verdict was for $37. It must have been 
some other than a common, dirty, yellow 
mongrel dog. The court of last resort set 
aside the verdict, for the reason that a dog 
is not the subject of a larceny, and hence 
to say he stole a dog was no slander be- 
cause it did not impute to the party some 
criminal offense involving moral turpitude 
for which the party could be indicted and 
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punished. This would admonish one that 
when he is provoked to slander, to say of 
his neighbor, ‘‘ He’s mean, so mean that he 
steals mosquitoes out of my yard,” the 
words will have no market value, for it is 
no larceny to accuse one of the stealing of 
these animals zature fere. 

It is interesting to note, when it comes to 
this matter of speech, it is the rule that 
there should be no variance between the 
allegata and the probata. In other words, 
if you sue in an English-speaking court and 
the speech being inquired into was in Ger- 
man, French, Spanish or any other tongue, 
it will not be sufficient to allege a translated 
speech and prove the translation, for it has 
been held that where slanderous words were 
spoken in a foreign language, they must be 
set forth together with a translation into 
English. To set forth the foreign words 
alone will not be sufficient, and to allege a 
publication of English words and prove a 
publication of words in another tongue is a 
variance. To charge a person with a slan- 
der in English, does not inform him that he 


will be required to meet and defend words | 








uttered by him in a different language. 
There is nothing to indicate that any money 
will be saved in the market value by utter- 
ing the words in a foreign language, for 
some one else may understand them and 
therein would lie the publication and value, 
unless it would be in some gibberish that 
no one could understand. 

In conclusion, great riches do not come 
in the buying and selling of slanderous 
words. It cannot be coaxed and coddled 
with unseemly language. It simply flees 
and tantalizes with an imagined nearness. 
Of course, if the one who has been slandered 
insists upon what is called his or her rights, 
the jury will give it to them in dollars and 
cents, the public will discuss the pros and 
cons no matter how the jury goes, and the 
lawyers will want their fees, whether there 
are rights or no rights. The last state of 
that man or woman will frequently be much 
worse than if the cheap slander would have 
been dismissed with a shrug of the shoulders 
as not worth its weight in the coin of the 
realm, and as doing the publisher more 
harm in the end than the one aimed at. 





THE MARSHALL MEMORIAL TABLET. 


By MARIA NEWTON MARSHALL. 


HIS latest tribute to the memory of 
John Marshall has awakened in the 
public that peculiar interest that always at- 
taches to the marking of the birthplace of 
agreatman. Familiar enough to the reader 


and tourist are the country-seat and town 
house so closely associated with Marshall’s 
private life‘ Oak Hill,” the old home- 
stead among the foothills of the Blue Ridge, 
in Fauquier County, Virginia, built by his 
father before the Revolution; and the colo- 
nial mansion on the corner of Ninth and | 








Marshall Streets, Richmond, erected by him- 
self a few years after he had settled in that 
city for the practice of law. 

But though these halls may ring with his 
fame, and frame for us many a picture of 
the man in his stirring youth and maturer 
years, a humbler abode enjoyed the distinc- 
tion of having been the birthplace of “ the 
great Chief Justice” and his home during 
the first ten years of his life. 

On Licking Run, near Germantown, in 
the County of Fauquier,— in the angle made 
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by the intersection of the Southern Rail- 
road and the old stage-road from Warrenton 
to Fredéricksburg,—stood for many years 
a plain log house, built in 1754 by Colonel 
Thomas Marshall for his bride, the daugh- 
ter of the scholarly James Keith, Rector of 
Hamilton Parish, Virginia. Those were 
strenuous times in the Old Dominion; and 
on this the eve of the French and Indian 
War, the settlers of the frontier counties had 
an eye to strength rather than elegance in the 
construction of their homes. But a rough 
exterior was by no means an invariable index 
to the home-life within—— which in many 
cases was marked by all the refinement and 
culture of the earlier and prouder homes of 
the colony. Of such a character, indeed, 
was the humble dwelling in which, Septem- 
ber 24, 1755, John Marshall was born. 

In the course of years this old log house 
—long a landmark —went the way of its 
kind; but the chimney lingered upon the 
scene, sentinel-like, to guard the site of Mar- 
shall’s birthplace, till at length it fell to 
earth, forming a little mound which the 
years have covered with softest green. But 
always there have been those who have held 
the historic spot in remembrance, and the 
little knoll has never lost its identity. 

It has remained for the Marshall Chapter 
of the legal fraternity of Phi Delta Phi to 
mark the spot for future generations; and 
on May 30, 1902, the foundation-stone for 
a simple monument was laid, by a deputation 
from the Chapter, with impressive though 





simple exercises,— the more elaborate cere- 
monies having been reserved for the occa- 
sion of the unveiling of the Memorial. 

The site of the fallen chimney forms the 
fitting base of the pyramid of stone, which, 
with its memorial tablet and further inscrip- 
tions, will so appropriately mark the place 
of Marshall’s birth; while the monument— 
which is to be of native sandstone— upon an 
eminence several hundred yards east of the 
railroad bridge that spans Licking Run, may 
be distinctly seen from the passing trains. 

In thus honoring the memory of Marshall, 
the Phi Delta Phi have signally honored 
themselves. This fraternity, the founding of 
which dates back to 1869, was the first of the 
legal fraternities in this country; and the 
John Marshall Chapter began its existence 
exactly fifteen years later. 

The oldest Greek letter fraternity in the 
United States—of which, as may not be 
generally known, John Marshall was himself 
a member — is the Phi Beta Kappa. It had 
its origin at William and Mary College, when 
the Revolutionary War was at its height, It 
is interesting to read upon the old records, 
under date of May 18, 1780, that “ Captain 
John Marshall” —he was at that time a stu- 
dent of law at William and Mary —“ being 
recommended as a gentleman who would 
make a worthy member of the Society, was 
balloted for and received.” Great prestige 
is enjoyed by this now famous Society, which 
has been styled “an admirable nursery of 
patriots and statesmen.” 
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R. IRVING BROWNE, who for several 

years so ably filled the Lawyer’s Easy 
Chair of THE GREEN BAG, was fond of 
dilating on the animal kingdom in court, 
but he does not appear to have given the 
porkers that attention to which their num- 
bers and prominence before the law en- 
title them. Moses and Mahomet legislated 
against them, the German barbarians of 
early Christian days and St. Patrick passed 
laws for their protection, and the jurists and 
judges of the Middle Ages treated them 
like men and brethren, letting the skirts of 
the mantle of Justice fall over them if they 
transgressed ; they have raised serious polit- 
ical questions, and have caused peace to 
shudder. 

During the dog-days it may be well to 
think about them while we recline at our 
ease in country homes within sound of their 
familiar voices. 

Sir James Stephens remarks that it often 
seemed to him singular that in proportion 
as we go back in legal history, the law be- 
comes more and more technical, intricate 
and minute in‘its details and more and 
more vague in its general principles. This, 
as Professor Ferguson points out, is because 
in the earlier days, the rules of life were 
not recognized as general principles leaving 
room for freedom of action in detail — there 
was no idea of systemising: each injury in- 
flicted, each crime committed, stood as an 
isolated fact and had its own penalty. The 
learned Professor sustains his position by 
quoting the Salic Law on the subject of 
stealing pigs. The Salic Law existed in 
the fifth century, and the Salians com- 
posed the chief tribe of that conglomera- 
tion of Teutonic peoples known as the 
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Franks. Its best known provision was the 
one which excluded women from inheriting 
real estate or succeeding to the thrones of 
their ancestors. However, it did not only 
deal with such lofty subjects as thrones. 
Thus it lays down the law anent swine: 

(1) ‘*If anyone shall have stolen a suck- 
ing pig and it shall be proved against him, 
he shall be fined (cu/pabilis judicitur) 120 
denarii, which make 3 solidi. (2) If any- 
one shall have stolen a little pig from the 
field, which could live without its mother, 
and it shall be proved against him, he shall 
be fined 40 denarii, which make I solidus. 
(3) If anyone shall have stolen a one-year 
pig, and it shall be proved against him, he 
shall be fined 120 denarii, which make 3 
solidi. (4) If anyone shall have stolen a 
pig two years old (porcum bimum), he shall 
be fined 600 denarii, equal to 15 solidi. 
(5) Which fine it will be well to observe 
in regard to two pigs. (6) If, however, he 
shall have stolen three or more, he shall 
be fined 1,400 denarii, equal to 35 solidi. 
(7) If anyone shall have stolen a pig from 
his sty (de intro) he shall be fined 600 de- 
narii or 15 solidi. The same minute rules 
prevail here as prevailed in the case of the 
pig stolen de campo. Then the law goes on 
to draw a distinction between the stealing 
of a sow and a boar. If the hog should 
have been gelded and thus prepared for 
sacrifice, the fine was 700 denarii. If, how- 
ever, it could be proved that it was not in- 
tended for sacrifice, then the fine was 600 
denarii. If the thief should steal twenty-five, 
which should be the whole number in the 
pen, he should be fined 2,500 denarii. If, 
however, there should be more in the pen, 
then the fine was only 1,400 denarii. If 
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fifty should be stolen, the fine was still 


apparently 2,500 denarii.” (Professor Fer- 
guson’s Development of Law, 63 Alb. 
Law J. 419.) A denarius was about fifteen 
cents. 

The celebrated Brehon laws, in force in 
Ireland probably a thousand years before 
King Cormac’s time, and he reigned about 
the year of Christ 250, and compiled into 
very much their present shape by St. Patrick 
about the middle of the fifth century, deal 
extensively with the subject of pigs; and in 
the most precise, elaborate and complicated 
manner and terms lay down the rules as to 
when the owner of a pig is liable for injuries 
done by it, what the fine should be if piggie 
had been frightened by shouting, what if the 
shouting was malicious, what if playful, what 
if by an adult in possession of his senses, 
what if by a youth callow and raw, what if 
the shout was necessary to drive it out of 
the corn, what if for that purpose but un- 
necessary, what the penalty if the pig was in 
his sty or at its dinner, when provoked. 

For example, thus read some of the pro- 
visions: should a person shout, the pig is 
exempt as regards injury to the idler who is 
behind the person who shouted and between 
the person who shouted and the pig, in case 
the person who shouted is himself an idler 
since it is his shouting that incites her against 
all the other idlers; and there is half fine 
upon her owner for her injuring the profit- 
able worker whilst the excitement caused by 
the shout is upon her, and-when it is gone 
off her there is half fine from her owner for 
injuring the idler and full fine for injuring 
the profitable worker. She (pig) is exempt 
as regards injury to the idler who goes to 
her, to her trench, or her sty, or her trough, 
whether there be provocation or not; and 
as to the idler who provoked her and upon 
whom she charged out. There is half fine 


from her owner for injury to the idler who 








did not provoke her, whether outside or in- 
side. There is full fine to the profitable 
worker who did not provoke her. 

If the pigs who have done any injury be- 
long to a native freeman and it is their first 
offense, full half sick maintenance is due of 
them to the injured person, or half compen- 
sation, after death, is the fine. If they are 
vicious pigs belonging to a native freeman, 
there is half dire fine and sick maintenance 
until death to be paid, and half dire fine 
with compensation, after death; and the 
excitement of the shouting takes half of the 
fine off them. And though it should be 
desired that a part of the sick maintenance 
or of the compensation should be remitted 
in favor of the man who shouted, it shall 
not be so, for there is no compensation to be 
paid by the looker-on until compensation 
has been received from the actually guilty 
person. And when the man who shouted 
pays a part of the dire fine he does not pay 
any part of sick maintenance or of compensa- 
tion, and when he pays a part of sick main- 
tenance or compensation he pays no part of 
the dire fine. The proportion of the fine 
for shouting which is taken off the man who 
shouted does not fall on the pig, but is re- 
mitted ; the proportion which shouting takes 
off the pig does not fall upon the man who 
shouted, but is remitted; and there is no 
participation considered between them, but 
the full fine is to be paid by each on his 
own account. 

We may add that idle shouting is shouting 
for sport; malicious shouting is with the 
intent to injure; shouting for necessary 
profit is to drive the pigs out of fields of 
grass or corn, when they can not be driven 
out in a more lawful way; shouting for un- 
necessary profits is when they could be driv- 
en out in a more lawful way. 

These venerable laws also deal at length 
with the liability of pigs when fighting 
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| 
among themselves. But as no pig will read | 
these pages we need not treat of that point. 
During the Middle Ages pigs and sows 
were frequently brought before the criminal 
courts for offenses committed by them — | 
they seem to have been particularly fond of | 
attacking, mangling and killing children. 
In 1386 the judge at Falaise condemned a 
sow to be mutilated in the leg and head, and | 
afterwards to be hung, for having torn the | 
face and arm and then killing a child. This | 
sow was executed in the public square | 
clothed in a man’s dress. The execution | 
cost ten sous six deniers tournois, besides a | 
new glove for the headsman. | 
On the tenth of January, 1457, a sow was | 
convicted of the murder of an infant named | 
Jehan Martin, of Savigny, and sentenced to 
be hanged; her six sucklings were also in- | 
cluded in the indictment as accomplices, 
but in default of any positive proof that they 
had assisted in mangling the deceased, they | 
were restored to their owner, on condition 
that he should give bail for their appearance 
should further evidence be forthcoming. to 
prove their complicity in their mother’s 
guilt. About a month later, on the Friday 
after the Feast of the Purification of the | 
Virgin, the sucklings were again brought | 
into court, and as their owner, Jehan Bailly, 
declined to be answerable for their future 
good conduct, they were declared forfeited 
to the noble damsel Katherine de Barnault, 
Lady of Savigny. 
In the “ Annuaire du Department de 18 
l Aisne (1812)” are full details of the sen- 
tence pronounced upon a hog, June 14, 
1494, by the mayor of St. Martin de Laon, 
for having defacie and strangled a child in | 
its cradle. The sentence concludes thus: 
“We, in detestation and horror of this 
crime, and in order to make an example 
and satisfy justice, have declared, judged, 
sentenced, pronounced and appointed, that 


| 1403. 





the said hog, being detained a prisoner and 
confined in the said abbey, shall be, by the 
executioner, hung and strangled upon a gib- 
bet, near and adjoining the gallows in the 
jurisdiction of the said monks, being near 
their copyhold of Avin. In witness of 
which we have sealed this present with our 
seal.” The sealing was with red wax, and 
upon the back of the paper is written, “ Sen- 
tence ona hog, executed by justice; brought 
into the copyhold of Clermont, and strangled 
upon a gibbet at Avin.” 

In 1497 a sow was condemned to be 
beaten to death for having eaten the chin of 
a child belonging to the village of Charonne, 
in France. The sentence declared that the 
flesh of the sow should be thrown to the 
dogs, and that the owner of the animal and 
his wife should make a pilgrimage to Notre 
Dame de Pontoise, where, being the day of 
Pentecost, they should cry, “ Mercy,” after 
which they were to bring back a certificate 
that this had been complied with. Lion- 
nois, in his ‘‘ Histoire de Nancy,” gives a 
full report of the law proceedings on the 
delivery of a condemned pig to the execu- 
tioner of Nancy, in 1572. 

Among the musty records of the past we 
even find the charges of such executions, 
for instance, ‘‘ For expenses within the jail, 
6 sols; Item, to the executioner who came 


' from Paris to Meulan to put the sentence in 


execution by the command of our lord the 


_ Bailiff and of the King’s Attorney, 54 sols; 


Item, for carriage that conveyed her to ex- 
ecution, 6 sols; Item, for ropes to tie and 
haul her up, 2 sols 8 deniers; Item, for 
gloves, 12 deniers; amounting in the whole 
to 69 sols 8 deniers.” This was a bill in 
(A sol was a sou; a denier the 
twelfth part of one.) 

The conduct of the pig in the court room 
was usually disrespectful and militated 
against him; the records show that while 
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the learned counsel discussed the matter 
and the venerable judge laid down the law, 
the prisoner at the bar frequently grunted 
and screamed, and tried to poke his nose 
through the slats of the prisoner’s box. An 





| 





pigs, fed at the public expense. These 
swine in Flanders were marked by a T cross, 
and were allowed to roam about the towns 
at liberty; in some places they became such 
a nuisance that the municipal authorities 





TRIAL OF A PIG AT LAUSANNE IN THE FOURTEENTH CENTURY. 


ox or a cow under similar circumstances | compounded with the monks by paying the 


usually won a certain amount of sympathy 
by quiet and submissive behavior and by 
the air of melancholy and regret assumed. 
Saint Anthony was very fond of animals; 
in 341 he established a monastic order 
which had the right of keeping consecrated 





monasteries of St. Anthony considerable 
sums on condition that these pigs should be 
kept in. There was a house of St. Anthony 
in Threadneedle Street, London, and the 
swine belonging to it had the right on the 
saint’s day to enter any house; they seem 





378 


The Green Bag. 





to have had the liberty of wandering about 
the city on any and every day. If these T 
pigs committed any crime, such as did the 
cannibal swine aforesaid, the civil authorities 
could not condemn them to death without 
first having them tried before the ecclesias- 
tical court. (Vide XI GREEN BAG, 33.) 

A most celebrated reporter of ecclesiasti- 
cal cases thus tells the story of a pig in the 
days when bluff old Hal was king; we quote 
verbatim : 

“In the year of Our Lord 1538, Sir William 
Forman being Mayor of the City of London, 
three weeks before Easter, the wife of one 
Thomas Freborne, dwelling in Paternoster 
Row, being with child, longed after a morsel 
of a pig, and told her mind unto a maid 


dwelling in Abchurch-Lane, desiring her if | 


it were possible to help her unto a piece. 
The maid perceiving her earnest desire shew- 
ed unto her husband what his wife had said 


unto her, telling him it might chance to | 
| then Bishop of London, and so he did. Then 


cost her her life, and the child’s too which 
she went with, if she had it not, upon this 
Thomas Freborne, her husband, spoke to a 
Butter-wife which he knew, that dwelled in 
Harnsey, named good-wife Fisher, to help 
him toa pig for his wife for she was with 
child, and longed for to eat ofa pig: unto 
whom the said good-wife Fisher promised 
that she would bring him one the Friday 
following, and so she did, being ready 
dressed and scalded before. But when she 
had delivered him the pig, she craftily con- 








| 


veyed one of the pig’s feet and carried it | 


unto Dr. Cockes, at that time being Dean 
of Canterbury, dwelling in Ivey Lane, who 
at the time of his dinner before certain guests 


his man unto said Freborne demanding if 
there was no body sick in his house. Unto 
whom he answered, that they were all in 
good health, he gave God thanks. Then 
said he again, it was told his master that some- 
body was sick, or else they would not eat 
flesh in Lent. Unto whom Freborne gave 
answer, that his wife was with child and 
longed for a piece of a pig, and if he could 
get some for her he would. Then departed 
his landlord’s man home again. 

And shortly after his landlord sent for 
him. But before that he had sent for him 
he had sent for the Bishop of London’s 
sumner, whose name was Holland, and when 
this Freborne was come, he demanded of 
him, if he had not a pig in his house which 
he denied not? That commanded Mr. 
Garter, the said sumner, called Holland, to 
take him and go home to his house, and to 
take the pig and carry both him and the 
pig unto Dr. Stokesley, his master, being 


the Bishop being in his chamber with divers 
others of his clergy, called this Freborne 
before him, and had him in examination for 
this pig laying also unto his charge that he 
had eaten in his house that Lent powdered 
beef and calves heads. (This Freborne 
denied. ) 

In this time of this his examination which 
was during the space of two hours, divers 
came unto the Bishop, some to have their 
children confirmed and some for other causes. 
Unto whom as they came, having the pig 


| before him covered, he would lift up the 


| think you of such a fellow as this? 


whom he had bidden, showed the pig’s foot, | 


declaring who had the body thereof. And 
after that they had talked their pleasure, 





cloth and show it to them saying, “‘ How 
Is not 
this good meat, I pray you to be eaten in 


| this blessed time of Lent, yea, and also pow- 
| dered beef and calves heads too besides 
and dinner being done, one of his guests, | 
being landlord unto Freborne, called Mr. | 
Garter, and by his office, King of Arms, sent | 


this.” 
And after this the Bishop called his sumner 
unto him and commanded him to go and 
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carry this Thomas Freborne and his pig 
opened thorow the streets unto the Old 
Bailey, unto Sir Roger Chomley: for the 
Bishop said he had nothing to do to punish 
him, for that belonged unto the civil magis- 
trates: and so was Freborne carried with 
the pig before him to Sir Roger Chomleys 
house in the Old Bailey, and he being not 
at home at that time, Freborne was brought 
likewise back again unto the Bishop’s place 
with the pig, and there lay in the Porters 
Lodge until it was nine of the clock at 
night. Then the Bishop sent him unto the 
Counter in the Poultery by the sumner and 
other of his servants. The next day being 
Saturday, he was brought before the Mayor 
of London and his brethren unto the Guild 
Hall: but before his coming they had the 
pig delivered unto them by the Bishops 
officer. Then the Mayor and the bench 
laid unto his charge (as they were informed 
from the Bishop) that he had eaten powdered 
beef and calves heads in his house the same 
Lent, but no man was able to come in that 
would justify it, neither could any thing be 
found save only the pig, which (as is before 
said) was for the preservation of his wife’s 
life and that she went withal. Notwithstand- 
ing the Mayor said that Monday next fol- 
lowing he should stand on the Pillory in 
Cheapside with the one half of the pig on 
one shoulder and the other half on the other. 
Then spake the wife of the said Freborne 
unto the Mayor and the bench, desiring 
that she might stand there and not he, for it 


was long of her and not of him. After this | 


they took a Satten-list and tied it fast about 
the pig’s neck and made Freborne to carry 
it hanging on his shoulder until he came 
unto the Counter of the Poultery from 
whence he came. 

After this was done the wife of this pris- 
oner took with her an honest woman, the 





acquainted with divers in Lord Cromwell’s 
house, unto whom the said woman resorted 
for some help for this prisoner, desiring 
them to speak unto their Lord and Master 
for his deliverance out of trouble... . This 
they did... and the Lord Cromwell, upon 
their request, sent for the Lord Mayor of 
London: but what was said to him is un- 
known. 

Now to show further what became of this 


_ pig whereof we have spoken so much, it 


was carried into Finsbury Field by the 
Bishop of London’s sumner, at his master’s 
commandment, and there buried. The Mon- 
day following ...the Mayor of London with 
the residue of his brethren, being at Guild 
Hall, sent for the prisoner aforesaid, and 


| demanded sureties of him for his forthcom- 


ing, whatsoever hereafter should or might 
be laid unto his charge: but for lack of 
such sureties as they required, upon his own 
bond, which was a recognisance of twenty 
pounds, he was delivered out of their hands. 
But shortly after he was delivered out of 
this his trouble, Mr. Garter, of whom we 
have spoken before, being his landlord, 
warned him out of his house, so that in four 
years after he could not get another, but 
was constrained to be within other good 
folks, to his great hindrance and undoing.” 

The pig that did most for the United 
States of America lived on the Pacific coast. 
His greed nearly caused war between the 
two great branches of the Anglo-Saxon 
race, and gave the Emperor William of 
Germany an opportunity of learning Amer- 
ican geography, after he had in the early 
seventies finished his study of the map of 
France. This pig whose name, age and 
size are all unrecorded by the muse of his- 
tory, lived in 1859, on the Island of San 
Juan, a beautiful islet lying sheltered from 
the waves of the Pacific, in the channel be- 


wife of one Michael Lobley, which was well | tween the main shore of British Columbia 
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and the capital of Vancouver Island, Vic- 
toria, just outside Puget Sound. He was 
destined for the Hudson Bay Company by 
his master, one Griffith, who resided on the 
north part of the island. Mr. Hubbs lived 


on the other end of San Juan and raised | 
vegetables and sheep. What nation owned | 


the island none knew, for the boundary line 


ran through the middle of the channel, and, | 


as might have been expected, there was a 


channel on either side of the island, — Ro- | 


sario Strait on one side and Canal de Haro 
on the other. 

The pigs of the Hudson Bay Company 
ate the vegetables of Mr. Hubbs, and he 
did not agree with this, and threatened 
Griffith that he would kill the next porcine 
marauder. The subject of this note soon 


came, ate and died at the hands of the angry | 
Hubbs. Then was Griffith filled with wrath, | 


and hied him quickly to Victoria, and came 
back with a constable bearing a warrant for 
the arrest of the pig-slayer. But Hubbs 
claimed to be an American citizen, laughed 
to scorn the summons of her late Majesty, 
Queen Victoria, and refused to go with the 
constable. The constable went home. 
Hubbs hurried to Port Townsend (Wash- 
ington Territory), told his story to Briga- 
dier General Harney, who forthwith sent 
Colonel Casey and a company of the Ninth 


Regiment of Infantry to encamp on San | 


Juan and see that Mr. Hubbs was not mo- 
lested by the British. Great was the ex- 
citement on the island of Vancouver while 
the American soldiers were settling their 
camp on San Juan. The British Admiral 
in great wrath moved his fleet to one of the 
bays of the little islet; but the Governor, 
Sir Thomas Douglas, pacified the irate son 
of Neptune, yet to show that the Lion 
claimed San Juan, he sent a captain of en- 
gineers and a company of soldiers to camp 
on the north end of the island. Then each 


nation sent more soldiers and the war cloud 
seemed dark and threatening. However, 
General Scott appeared on the scene and 
persuaded the Governor to agree to a with- 
drawal of all troops, save one company on 
each side. This was done, and for five 
years the Stars and Stripes flew over the 
camp of the Americans on the Hubbs’ end, 
and the Union Jack waved equally proudly 
over the Griffith pig farm. The best of feel- 
ing existed between the two camps, and 
courtesies were constantly interchanged. 
Time went by, yet neither nation thought 
of abandoning her claim. At length it was 
thought well to call in the lawyers, Elab- 
orate briefs were prepared and the whole 
matter was referred to the Emperor of Ger- 
many to decide which channel was meant 
in the original agreement. That illustrious 
sovereign had no time to consider the ques- 
tion himself, and so handed all the papers 
| over to Herr Grimm, the once President of 
the Supreme Court of Germany, Judge 
Goldschmidt of the German Tribunal of 
Commerce, and Dr. Kiepert, an expert in 
geography. The American brief was the 
best, and in October, 1872, the Emperor 
gave his decision in favor of the American 
contention, thus giving San Juan and the 
command of both channels to that nation. 
In the early days of the Massachusetts 
Bay Company the assistants chosen by the 
members of the company and the deputies 
or representatives chosen by the colonists 
sat together in the same chamber. A stray 
pig was a most powerful factor in changing 
this and he played his part in this wise. 
He wandered away from his own sty and 
was carried to one Captain Keayne of 
Boston —a rich man supposed to be of the 
Dives nature; the town crier gave due 
notice, but none claimed the stray, so the 
captain kept it with his own. In course of 
| time he killed one of his own. After a year 
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a poor woman named Sherman came to see 
the stray and to decide if it was one that 
she had lost; not recognizing it as hers, 
she forthwith laid claim to the slaughtered 
pig. The elders of the church sat upon the 
case and decided that the woman was mis- 
taken. Mrs. Sherman then accused the 
captain of theft, but a jury exonerated him 
and ordered her to pay three pounds costs. 
The irate captain then sued the woman for 
defamation of character and recovered a 
verdict of forty pounds damages. But ere 
this it appeared clearly that Mrs. Sherman 
had many friends and partisans; it had be- 
come a political question, a case of the 
masses against the classes. Thus backed 
the warlike lady appealed to the General 
Court. The length of the hearing shows 
the importance which was attached to the 


Oa 


| 
| 








case. After seven days of discussion a 
vote was taken. Seven assistants and eight 
deputies approved the former decisions, two 
assistants and fifteen deputies disapproved, 
while seven deputies did not vote. In 
other words, Captain Keayne had a decided 
majority among the more aristocratic assist- 
ants, while Mrs. Sherman seemed to pre- 
vail with the more democratic deputies. 
Regarding the result as the vote of a single 
body, the woman had a plurality of two; 
regarding it as the veto of a double body, 
her cause had prevailed in the lower house, 
but was lost by the veto of the upper. No 
decision was reached at the time, but after 
a year of discussion the legislature was per- 
manently separated into two houses, each 
with a veto power upon the other. (Fiske, 
The Beginnings of New England, p. 106.) 
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LYNCH LAW IN TEXAS IN THE SIXTIES. 
By J. C. TERRELL. 


“ A LL nations have a patron saint, and 

every State its heroes.” The early 
settlers of Northwest Texas were not with- 
out great men. I recall the names of Capt. 
Ephraim M. Daggett and Dr. Mansell Mat- 
thews. Both were large men, each weigh- 
ing about two hundred and _ seventy-five 
pounds. Both were intellectually great and 
were born leaders of men. 

Daggett was born in Canada, and came 
tothe Republic of Texas in 1840. He was 
captain of a company of Texas volunteers in 
the Mexican war, and served with distinc- 
tion. In 1861 he voted for the ordinance 
of secession, which was carried in Tarrant 
County by a majority of only twenty-nine 
out of eight hundred votes polled. 

Dr. Mansell Matthews was a highly ed- 
ucated physician, of courtly presence, a 
Christian preacher without a superior in all 
the Southland. He had been County Judge 
of Red River County, and President of the 
Board of Land Commissioners. He and 
Daggett belonged to the Masonic Chapter 
here, and were bosom friends. Matthews 
was a Union man, too outspoken for his per- 
sonal safety. He was a veritable patriarch 
of the olden times and annually travelled 
with his family, some forty in number, in- 
cluding slaves, camping out from Red River 
County to near Austin, some two hundred 
and fifty miles. There were no Indians and 
few fences to obstruct his march. He 
would return in the spring with the rising 
of grass, with flock and herd. He prac- 
tised his profession, but seldom charged for 
services. His was a nomadic nature, and 
when on the move, his outfit was like a 
caravan of the great desert. People came 
from thirty miles to hear him expound the 





Word, and receive his advice. He was not 
a politician ; he loved the South, but made 
no secret of his Union sentiments. As sec- 
tional hatred intensified, the Doctor’s real 
trouble began. 

We then had a civil government in Texas, 
which existed only in name. The criminal 
law was as much in the hands of vigilance 
committees as was that of China in the 
hands of the Boxers ; but I must say it was 
rarely abused. It would not do for the 
South to be torn by internecine dissen- 
sions. She could not afford to guard Val- 
andighams with troops needed at the front. 
The high vigilance committee court was 
held in Gainesville, Cook County, and Dr. 
Matthews was, by its capzas, imprisoned 
there for trial, charged with treason to the 
Confederate States of America. The “ overt 
act” clause concerning treason, in the 
State constitution, had been changed by 
legislative action by law of Dec. 14, 1863, 
making convictions easier by new definitions 
of the crime. The penalty was death, and 
few accused escaped. Over a score of his 
fellow-prisoners, no more guilty than him- 
self, were hung near his prison on an elm 
tree. Daggett got word from Matthews, 
and obeying his “mark,” appeared before 
the terrible tribunal in his behalf, told them 
that Matthews had committed no overt act of 
treason ; that his heart was with the South, 
his mind with the North; that if they hung 
Matthews they must hang him too. 

Matthews was acquitted of the death pen- 
alty, but punished by imprisonment for three 
days, and he was, by way of further punish 
ment, to receive no word of his acquittal 
during that time. Daggett was allowed to 
see the prisoner, but only in the presence 
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of the death guard, and was strictly enjoined 
not to tell the prisoner of the action of the 
court. Daggett, however, determined that 
Dr. Matthews should know that his life 
was saved, and told him so in this way. 
He talked for over two hours on the sub- 
ject of death, the immortality of the soul, 
of repentance, faith, predestination, and es- 
pecially on the absolute necessity of baptism 
by immersion as a condition precedent to 
salvation, etc. This was an unheard of 
thing for Daggett to do, and his distressed 
friend wondered what he meant. Of course, 
Matthews’ nerves were strung and he was 
intensely on the guz vive, knowing that 
something ulterior was meant by Daggett. 
Now the guard, from the long, dry talk on 
the Bible, became listless and inattentive, 





when Daggett asked Matthews what verse 
in the Bible afforded him the greatest com- 
fort at this time, and in turn Matthews’ 
asked Daggett the same question, to which 
Daggett replied: “Fret not thy gizzard, 
and frizzle not thy whirligig, thou, soul, art 
saved.” Matthews asked him to give chap- 
ter and verse of the quotation, which, of 
course, he could not do. After some other 
conversation the Doctor asked him to re- 
peat the verse, the Doctor significantly bow- 
ing his head, knowing that his life was saved 
but that his friend was forbidden to tell him 
so. He slept soundly that night. Daggett 
remained in Gainesville three days, and _ re- 
stored Matthews to his family on Deer 
Creek. The above incident I had from the 
lips of both parties. 





A CURIOUS NULLITY SUIT OF THE THIRTEENTH CENTURY. 


By BEULAH BRYLAWSKI AMRAM. 


HE principal parties in this case were 

Samuel Ibn Tibbon, plaintiff, and Bion- 
gude Cohen, defendant. It was tried be- 
fore a special court at Marseilles, in Novem- 
ber or December, 1255, and the records are 
preserved in a manuscript collection of Rab- 
binical decisions now in the Bodleian Library 
at Oxford. It was made the subject of a 
learned and somewhat prolix essay by 
Isidore Loeb published in the third volume 
of the ‘“‘ Archives Israelites” of Paris, to 
which I am indebted for the facts. 

Moses Ibn Tibbon, the father of the 
plaintiff, was a celebrated scholar and a 
member of a distinguished family. His 
sister Bella was the mother of the defend- 
ant, Biongude (Good Jewess) and lived at 
Naples. Biongude’s father died during her 
infancy and upon the death of her only 
brother in 1255 without children, she be- 





came his heir, and his fortune together with 
that of her mother made her very rich. 
Her wealth excited the cupidity of Samuel 
Ibn Tibbon, her cousin, and led him to in- 
stitute a singular suit, the result of which 
was exceedingly discreditable to him. 

In 1255, when this suit was brought, 
Biongude was the wife of Isaac bar Simson 
whom she had married in the previous year, 
shortly before the death of her brother. 
Samuel and his father, Moses Ibn Tibbon, 
were present at the wedding, and Moses him- 
self wrote the marriage contract. Shortly 
after the death of her brother and her ac- 
quisition of the inheritance in the year 1255, 
Samuel proclaimed himself her lawful hus- 
band and instituted a suit to annul the 
marriage with Isaac bar Simson; and, in 
order to make quite sure of her, he alleged 
that he had married her three times. The 
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case was first heard by a court of three 
judges at Marseilles, one of them chosen by 
the plaintiff, one by the defendant and the 
third by the two thus named. It was com- 
mon among the Jews to try cases before 
such tribunals, and their decisions were 
binding, although sometimes, as in this case, 
the proceedings were removed to another 
court, composed of specially distinguished 
doctors of the law. The final judgment was 
rendered by a court at Montpellier. 

The plaintiff, Samuel Ibn Tibbon, alleged 
that his first marriage with Biongude had 
taken place in 1246, a short time after the 
death of her father at Naples, when she was, 
according to his story, six years of age. 
He alleged that his father Moses was at 
that time in Naples and had written the 
marriage contract, that he and his father 
‘had then returned to Marseilles, whence 
they had sent some gifts to Biongude, which 
had been received by her guardians, and 
acknowledged as her marriage dowry. These 
presents consisted of jewels and fine stuffs 
of which clothing was made for her, which 
she wore for many years and remnants of 
which were still to be seen. These gifts 
had been sent in the presence of numerous 
friends and members of the family, and were 
accompanied by a deed of gift. 

Samuel furthermore alleged that a second 
marriage had been contracted between them 
at Naples by means of a proxy, empowered 
by letter of attorney. A second marriage 
contract had been written, but had been 
lost. The records of the case throw no 
light on this second marriage and we are 
left in doubt as to its date and the reason 
alleged by Samuel for contracting it. 

Biongude, who was about sixteen years 
of age at the time of the suit, alleged that 
her uncle, Moses Ibn Tibbon, had indeed 
been at Naples at her mother’s house, but 
that his visit was made when she was three 





years old and not six as Samuel alleged; 
that no marriage contract was entered into, 
but that the prospective marriage of the 
cousins had been discussed in the family 
circle and favored by the relatives. Her 
mother had often told her that when they 
went to Marseilles this marriage would be 
considered, but time passed and neither 
Moses nor Samuel seems to have given the 
matter any further consideration. She al- 
leged that Samuel had so far abandoned 
the thought that he married another woman ; 
Samuel admitted this marriage, but stated 
that he had entered into it under duress, 
being forced to do so by his father. 

He strenuously denied that he had given 
up his rights and title as Biongude’s hus- 
band, and said that about six years be- 
fore he brought the suit he had set forth 
his claims in a letter to Biongude’s brother- 
in-law. He also claimed that, about three 
years after this, Biongude and her mother 
had left Naples to reside permanently at 
Marseilles and had lived for some months 
in the house of his father. During this time 
he and Biongude were on a familiar footing, 
that would have been more than surprising 
if they had not been known to be husband 
and wife. To be entirely sure of his con- 
jugal status he claimed to have married her 
the third time at Marseilles. He produced 
a witness named Mordecai bar Yekutiel, 
who testified that he had seen Samuel and 
Biongude together at her mother’s house, 
conversing about their first betrothal and 
the marriage gifts that he had sent to her, 
and that he called her his wife. Then in 
the presence of this witness and of one 
Joseph bar Samuel he drew out a “ flower 
of auripel,’' and, giving it to Biongude, 


1 « Auripel” in Provengal, “oripeau ” in French, means 
a plaque or disc of gilded copper. The flower offered 
by Samuel was a kind of jewel in gilded copper. It was 
the custom in Provence and in Italy to offer a jewel of 
this sort to the bride instead of the more common wed- 
ding ring. 
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said in Hebrew, ‘“‘ Thou hast long been my 
betrothed wife, continue so by virtue of 
this that I now give thee,” and added in 
Provengal, “By this thou art my wife.” 
The witness Mordecai alleged that this took 
place about two months before Biongude’s 
marriage with Isaac bar Simson. Samuel 
alleged that at this time another contract of 
marriage had been written, but he could 
not produce it, saying that it had either 
been lost or stolen from him. He said, 
however, that many people of Marseilles 
had seen it and that they were deterred from 
testifying by fear of the powerful and in- 
fluential family of Biongude. He suggested 
that they might be induced to testify if 
summoned by the Court under penalty of 
excommunication. 

Samuel’s allegations concerning the third 
marriage were supported by two witnesses, 
one of whom was the said Mordecai bar 
Yekutiel, who rebutted the presumption 
arising from the youth of the girl by stating 
that this third marriage took place in 1253 
when she was about thirteen years of age, 
hence of the age of consent. 

The records show that Samuel cut a very 
poor figure in court and the judges did not 
conceal their disapproval of his cause. The 
marriage contracts on which he relied 
had all been lost or stolen; most of his 
witnesses were dead or were unwilling to 
testify ; the names of other witnesses escaped 
his memory. He attempted to explain his 
contradictions by pleading lapse of memory, 
or that the judges applied to one marriage 
what referred to another. All this served 
to throw doubt upon the good faith of his 
charges, and all of the points that arose 
for decision during the trial were decided 
against him. 

Biongude was represented by counsel, 
Rabbi Abraham bar Jonathan. At Jewish 
law, women had to be represented so that 








their causes might be properly presented, 
whereas men were obliged to conduct their 
own causes. By her counsel she ridiculed 
the assertion that she had been betrothed to 
Samuel in Naples when his father was there, , 
as at that time she was only three years old 
and still in the arms of her nurse. She 
denied any knowledge of the second and 
third marriages, calling the Court’s attention 
to the fact that the second marriage was 
entirely unsupported by testimony and ac- 
cusing the principal witness to the third 
marriage, Mordecai bar Yekutiel, of perjury. 
Witnesses were called to prove that this 
Mordecai had stated that he had never seen 
the marriage celebrated, and that he had 
been forced to sign the document which he 
was supposed to have attested. 
also proven guilty of usury and robbery. 

Samuel tried to save his witness by ac- 
cusing one of Biongude’s witnesses of breach 
of faith and of slander, alleging that he had 
promised a certain physician not to do any- 
thing thereafter to injure him and had then 
accused him of poisoning his Christian 
patients. But this and other countercharges 
of Samuel were utterly refuted. 

The important question of Biongude’s 
age was finally resolved against Samuel’s 
contention. He alleged that at the third 
marriage she was twelve years old and 
hence could legally consent to the marriage. 
He stated that he had a letter from his 
uncle, a distinguished Rabbi, which fixed 
her age by reference to the date of her 
father’s death, but he regretted exceedingly 
that he could not produce it. Nor could he 
offer anything definite to the Court from 
the information he had gleaned in Naples 
and elsewhere. He charged her with a 
statement made by her in the Court of the 
Bishop of Marseilles in which she gave her 
age as twelve. She admitted the statement 
and claimed that it was a mistake and that 
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on account of the absence of civil public 
records for the Jews, questions of age were 
often difficult to determine. 

It is remarkable that Moses Ibn Tibbon 
was not called to testify. It is presumed 
that the cause was removed from Marseilles 
to Montpellier at his suggestion because of 
the greater reputation of the judges at this 
place. The Court in summing up showed 
the weakness of Samuel’s case. He had no 
proof of the alleged first two marriages, and 
although the third was said to have been 
contracted at Marseilles and confirmed in a 
public deed, the witnesses were ignorant of 
the contents of the document they had 
signed. Samuel could produce no marriage 
contracts, nor any witnesses who had ever 
seen any of them. Samuel and his father 
were present at the marriage of Biongude 
to Isaac and did not protest against it, 
although, according to his allegation, it 
closely followed his third marriage to Bion- 





gude. And although Samuel was the scion 
of a distinguished family and Biongude was 
conspicuous as an heiress, there was no 
public knowledge of their marriage nor did 
any reputable witnesses come forward to 
prove it. The Court came to the conclusion 
that the charge was entirely false and that 
the motive that inspired Samuel was greed. 
He was at that time the husband of another 
woman, and he did not think of Biongude 
until, by her brother’s death, she had be- 
come an heiress. If he had been success- 
ful in annulling her marriage with Isaac bar 
Simson, she would have been obliged to 
obtain a bill of divorce from him in order 
to be entirely free to be remarried lawfully 
to Isaac, and for this bill Samuel would 
have exacted a heavy price. This was the 
key to the situation and the Court touched 
the heart of the case when it decided, 
“ Biongude needs no bill of divorce from 
Samuel.” 





EARLY 


CRIMINAL TRIALS. 


IV. 


HE case of Lord Grey, 9 St. Tr. 127 | 


(1682) reveals a very serious domestic 
disturbance. Lord Grey was charged witha 
misdemeanor in debauching his sister-in-law, 
Lady Henrietta Berkeley, the eighteen-year- 
old daughter of the Earl of Berkeley. He 
was tried before Chief Justice Pemberton 
and a jury. Sergeant Jeffreys was one of 
the counsel for the prosecution. The evi- 


dence in support of the indictment, which 
was tendered mainly by the prisoner’s 
mother-in-law, was to the effect that the 
young Lady Henrietta had been discovered 
sending messages to her brother-in-law, 
and this led to the production of some com- 





promising letters from Lord Grey. Lady 
Berkeley testified that when she charged 
Lord Grey with misconduct he was very 
penitent, and agreed to submit to any ban- 
ishment that she might desire; but he sug- 
gested that, lest suspicions should be aroused 
by any undue abruptness, he should be al- 
lowed to make one more visit at the house. 
It was then claimed that he had taken ad- 
vantage of this opportunity to arrange to 
have the young lady taken away from her 
home. At all events she disappeared, and 
her parents had been unable to find her. 
The evidence to connect the defendant with 
her disappearance was entirely circumstan- 
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tial and not at all convincing, although Chief | 
Justice Pemberton was hostile to the prisoner — 
from the outset. | 

Soon after the case was opened Lady | 
Henrietta appeared in court and sat at a | 
table by the judge’s feet. As soon as the | 
Earl of Berkeley saw her he addressed the 
Court. = 9 

“My daughter is here in court. I desire 
she may be restored to me.” 

Sergeant Jeffreys—‘ Pray, my Lord 
Berkeley, give us leave to go on; it will be 
time enough to move that anon.” 

Soon afterward, when Lady Henrietta’s 
sister, Arabella, was testifying, there was 
another outbreak. Lord Grey stood by the 
clerks under the bar, and looked “very 
steadfastly” upon the witness, who became | 
confused. “The sight of my Lord Grey,” | 
she said, “ doth put me quite out of coun- | 
tenance and patience.” | 

L.C. J.— ‘* Pray, my Lord Grey, sit down. | 
It is not a very extraordinary thing for a 
witness in such a case to be dashed out of 


countenance.” 

Earl B.— “‘ He would not, if he were not 
avery impudent, barbarous man, look so 
confidently and impudently upon her.” 

Sergeant Jeffreys.— ‘‘ My Lord, I would 
be very loath to deal otherwise than becomes 
me with a person of your quality, but indeed 
this is not so handsome, and we must desire 


you to sit down,” 

Several housemaids were put on the stand | 
for the purpose of identifying Lady Hen- | 
rietta. as the person who had spent the 
night in a certain house. Jeffreys con- 
ducted their examination in his most persua- _ 
sive style, usually addressing the witnesses 
as “ sweet heart.” One of these maids gave 
a curious explanation for her inference that 


the person in controversy, whoever she 
might be, was not a person of quality, be- 
cause the body of her nightdress was finer | 


| to what she says.” 


than the sleeves, whereas ladies of quality 
in those days invariably made the sleeves 
finer than the body. 

At the conclusion of the evidence for the 
prosecution Lord Grey made a statement, 
denying 7 foto, the charges against him. 
He admitted a fondness for the young 
woman, but denied that he had induced her 
to leave her home. On the contrary she 
had written to him that she could no longer 
endure the treatment to which she was sub- 
jected at home (she said she was treated 
“like a dog”), and proposed to leave; 
whereupon he had at once informed Lady 
Berkeley that she had better look to her 
daughter. He denied that the young 
woman had been in his possession or under 
his control. He admitted knowledge of her 
whereabouts when the earl was seeking to 
find her, but did not deem it honorable to 
betray the confidence which she had volun- 
tarily reposed in him. He produced evi- 
dence tending to prove these statements, 
and concluded by offering Lady Henrietta 
herself as a witness. The crown counsel 
strenuously objected ; but as she was clearly 
not a party to the action the court allowed 
her to be sworn, with the preface, however, 
that “ there is very little credit to be given 
And at the conclusion 
of her testimony, in which she corroborated 
Lord Grey’s statement that he had nothing 
to do with her going away, Chief Justice 
Pemberton brutally said to her, ‘‘ You have 
injured your own reputation and prostituted 


both your body and your honor, and are 


not to be believed.” 

As the jury withdrew the earl renewed 
his efforts to secure his daughter. 

Earl of Berkeley—‘“ My Lord Chief 
Justice, I desire I may have my daughter 
delivered to me again.” 

L. C. J.— “ My Lord Berkeley must have 
his daughter again.” 
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Lady Henrietta—‘‘I will not go to my 
father again.” 

Justice Dolben.—‘‘ Are you under any 
constraint, madam?” 

Lady H.— “ No, my lord, I am not.” 

L. C. J.—‘‘Then we cannot deny my 
Lord Berkeley the custody of his own 
daughter.” 

Then came the climax. 

Lady H.—‘‘ My lord, I am married.” 

L. C. J.—‘“‘ To whom?” 

Lady H.—‘‘To Mr. Turner.” 

L. C. J.—‘ What Turner? Where is 
he ?” 

Lady H.—“ He is here in court.” 

Mr. Turner being among the crowd, way 
was made for him to come in, and he stood 
by the lady and the judges. He was ques- 
tioned by the judges and confirmed the mar- 
riage. Nevertheless the earl insisted that his 
daughter be delivered to him. Mr. Turner 
could take his remedy. 

L. C. J.—‘“I see no reason but my lord 
may take his daughter.” 

Earl of B. —‘‘I desire the court will deliver 
her to me.” 

Justice Dolben. —“ My Lord Berkeley, we 
cannot dispose of any other man’s wife, and 
they say they are married. We have nothing 
to do in it.” 

L. C. J.—*‘**My Lord Berkeley, your 
daughter is free for you to take her; as for 
Mr. Turner, if he thinks he has any right to 
the lady, let him take his course. Are you 
at liberty and under no restraint?” 

Lady H.— ‘I will go with my husband.” 





Earl of B.—“Then all you that are my 
friends seize her, I charge you.” 

L. C. J.—* Nay, let us have no breaking 
of the peace in court.” 

Then the court broke up. In the hallway 
a scuffle over the lady ensued, and swords 
were freely drawn on both sides; but the 
Lord Chief Justice, coming by, ordered the 
tipstaff (who had a warrant to search for 
Lady Henrietta and take her into custody) 
to take charge of the lady and carry her over 
to the King’s Bench. Upon Mr. Turner ask- 
ing if he too should be committed, the Chief 
Justice told him he might go with her if he 
would, which he did. They remained that 
night at the marshal’s house, and on the last 
day of the term were released by order of 
court. The jury meanwhile found Lord Grey 
guilty; but the matter was compromised and 
no judgment was ever entered. 

We may expect to find turbulent times in 
Ireland in 1689. The trial of Cavenagh and 
others for stealing cows is an illustration. 
(12 St. Tr. 630, 1689.) The testimony (it 
would be mockery to call it evidence) is a 
minor feature of the report. Lord Chief 
Justice Keating does most of the talking. 
At the outset, no person appearing to prose- 
cute one of the prisoners, the Chief Justice 
says to the jury: “Gentlemen, you have 
nothing against this man; he was born in a 
state of innocency; but the truth is, the 


| parties dare not appear against him.” When 
| the witnesses for the prosecution appeared 
| the Chief Justice admonished them: “As 


Earl of B.—“ Hussy, you shall go with 
| to spare any of these villains; and likewise 


me home.” 

Lady H.—‘“I will go with my husband.” 

Earl of B. —“ My lord, I desire I may have 
my daughter again.” 

L. C. J.—“ My lord, we do not hinder 
you; you may take her.” 

Lady H.—‘“‘I will go with my husband.” 


you will answer it before God, that you 
neither for favor nor affection be inclined 


that you will conceal nothing of the truth as 
you will answer it at the great day, for I tell 
you the cries and groans of the poor women 
and children and the many families that are 
ruined and in great distress will go up to 
heaven against you.” 
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When Cavenagh was arrested a skean, or 
knife, was found on him. 

L. C. J.— “Sir, how durst you carry such 
an unlawful weapon.” 


Cav.—‘ My lord, I am a butcher; it was | 


a butcher’s knife.” 

L. C. J.—“ Ay, I do not question but thou 
canst butcher upon occasion.” 

Cav.—‘‘I was ordered to have a skean, 
my lord.” 

L. C. J.—* Pray, sir, who ordered you?” 

Cav. —‘‘The priest of the parish.” 

L C. J.—“A priest, sir.” (Turning to his 
brother judge.) ‘‘Doyou hear that, brother?” 

Baron Lynch.—“ What priest, sir?” 

L. C. J.—‘‘Hold, brother. Come sir, I 
shall not ask you your priest’s name. I be- 
lieve you will have occasion to see your 
priest soon, to do you a better office than 
to advise you to carry skeans.” 

Nevertheless the jury did not include 
Cavenagh among those found guilty. 
“Gentlemen, you have acquitted the greater 
villain,” said the Chief Justice; “at your 
door let it lie.” The Ordinary being called 
to give those convicted the book for their 
clergy, the Chief Justice said to him: “Sir, 
I expect as true a return from you as if I were 
there myself. The times are so that men 
must forget bowels of mercy. Ordinary, do 
your duty. What place do you shew them?” 

Ord.— “My lord, I shew them the fiftieth 


psalm.” 


L C.J.— “Let them read the fifth verse.” | 


According to Foster (Crown Law, c. 7, 
p 306) the scrap of Latin called the “‘ neck 
verse,” which was commonly made the test 
of reading, was ‘“‘ J/tserere met Deus,” prob- 
ably the beginning of the fifty-first psalm. 

The prisoners were unable to pass this 
critical examination, and were at once sen- 


| 


tenced by the Chief Justice in a highly edify- | 


ing speech. 


“On this side the Cape of | 


Good Hope,” said he, “where are the most | 





brutish and barbarous people we read of, 
there is none like the people of this country. 
....It has come to pass that a man that ~ 
loses the better part of his substance chooses 
rather to let that, and what he has besides, 
go than come to give evidence, and why? 
Because he is certain to have his house burnt 
and his throat cut if he appears against them. 
Good God! What a pass we are come 
to!” My lord sententiously prays to God 
that his levity has not given encouragement 
to such thievery, and expresses the opinion 
that as the world grows older it grows worse. 
When the sentence of death was pronounced 
some of the prisoners’ female relatives set up 
a cry, whereupon the Chief Justice closed the 
proceedings with the remark, ‘‘ They did not 
cry thus when the cows were brought home 
to them; they were busied then in the kill- 
ing and the powdering them up.” 

The trial of Dawson and his companions, 
(13 St. Tr. 451, 1696) is the first of several 
cases of piracy reported in the State trials. 
The story of their crime reads like a page 
from TZreasure Island. While the good 
ship “ Charles the Second” was bound ona 
voyage to the West Indies, the crew, under 
the leadership of one Evard, and the ship’s 
carpenter, mutinied and took possession of 
the ship. Near the Groyne they put ashore 
the captain and all who were unwilling to em- 
bark upon a piratical voyage, and hoisted 
the black flag. Their subsequent adven- 
tures were thus described at the trial by one 
of the crew: 

‘In the morning they called up all hands, 
and the captain said every man_ should 
share alike, only he would have two shares. 
From thence they went to Bonyois and took 
in some salt; from thence to the Isle of Man, 
where they took three English ships and 
plundered them, and they took the Governor 
aboard their own ship until they had done. 
From the Isle of Man they went to the coast 
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of Guinea, where they put out English 
colors to make the natives come aboard to 
trade, and when they came aboard surprised 
them, took their gold from them and chained 
them in the hold, and when they came to 
the place called Island of Princes, sold seven 
of them as slaves. At Madagascar they 
watered ship and got provisions and cows to 
salt up. From thence they went to Joanna, 
and from Joanna they went to take a junk 
and sunk her. Then to Commerce, and 
there they met a small French vessel, which 
they took and sank. Then they went to 
Joanna again, and because the natives would 
not trade with them they burnt their towns. 
When by the mouth of the Red Sea all the 
Mocha fleet went by, and so they consulted 
whether they should follow them or stay 
there. And then they went after them and 
overtook them, and took one that was about 
three or four hundred ton, and took gold and 
silver out of her, and sent men aboard her to 
plunder and keep her. And next day they 
spied another sail, and got up their anchor 
and stood to her and took her; they killed 
several men aboard, and when they had 
taken and plundered the ship they left the 
men aboard to go to Turat again. And 
then they went to Rachipool, in the East 
Indies, and got water and necessaries, and 
from thence to Dascaran, where they set 


offered forty pieces-of-eight and four of 





| 


gold, and with that they sent some men 
down with the letter, and they came back 
again with a letter from the island that they 
should be welcome, and come and go again 
when they pleased.” 

Strange to say, on such evidence the 
prisoners were acquitted. But they were 
held and retried on another indictment, con- 
victed and hung. 

Where, as under the old criminal pro- 
cedure, the accused was compelled to de- 
fend himself as best he could without the 
assistance of counsel, a defendant who hap- 
pened to be also atrained lawyer enjoyed 
an uncommon advantage. This is well il- 
lustrated by the trial of Spencer Cowper for 
murder (13 St. Tr. 1105, 1699), the first 
case in the books of a thorough and scien- 
tific defence. Cowper was a man of position, 
the brother of Lord Chancellor Cowper, a 
barrister of repute and ultimately a judge. 
He was accused of the murder of Sarah 
Stout, a young Quakeress, who had long 
been on terms of social acquaintance with 
Cowper’s family, and at whose house Cow- 
per had at one time lodged while on circuit. 

On the spring circuit of 1699 Spencer 


Cowper had expected to occupy quarters 


with his brother, as usual, but having called 


_ to pay hisrepects to the Stouts, he was pressed 


about twenty-five Frenchmen and fourteen | 


Danes and some English ashore; for they 


were afraid if they came back to England | 


and were caught they would be hanged, and 


they thought themselves securethere. From | 
that place they went to Ascension and then to | 


the Island of Providence in the West Indies, 
and then they wrote a letter to the Governor 
to know if he would let them come in, and 
said they would present the Governor with 
twenty pieces-of-eight and two pieces of 


by Miss Stout after dinner to spend the night 
there. After supper he spent the evening 
with Miss Stout. At about eleven o’clock 
the latter called a servant and ordered a bed 
to be warmed for Cowper. While the ser- 
vant was thus engaged she heard the front 
door shut, and on coming down to the sitting- 


' room found that its occupants had dis- 


gold if he would let them come in; and the | 


appeared: and although this servant sat up 
all night, neither Cowper nor Miss Stout 
returned. Cowper was seen to enter an inn 
about a quarter of a mile away shortly before 


captain, because he had a double share, | eleven o'clock, and shortly afterward returned 
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to his lodgings. Miss Stout was neither seen 
nor heard of until the next morning, when her 
lifeless body was found in a mill-stream, en- 
tangled in some stakes near the shore. At 
the inquest, upon evidence that she had 
been of a melancholy temperament, it was 
decided that she had drowned herself while 
insane, 

On the circumstantial evidence just nar- 
rated, the Quakers secured an indictment 
against Cowper and three others, whose 
maudlin remarks at a tavern on the night 
of the young woman’s disappearance had 
excited suspicion. The Stouts and their 
Quaker friends attempted to support the 
prosecution by the testimony of experts. 
There was much conflicting evidence as to 
whether the body, when found, was floating 
on the water or was held up by some stakes ; 
and upon examination no water was found 
in the stomach. The doctors for the prose- 
cution maintained the theory that “ it is con- 
trary to nature that any persons that drown 
themselves should float upon the water; if 
persons come alive into the water then they 
sink; if dead, then they swim.” They also 
asserted that water is found in the stomach 
of persons who die of drowning, and that its 
absence is wholly inconsistent with death so 
caused. Consequently, it was asserted that 
Miss Stout had been murdered, and as Cow- 
per was the last person who had been seen 
with her, the jury were asked to infer that 
he was guilty of the murder. 

Cowper defended himself and his fellow- 
prisoners with great ability. He contra- 
dicted the doctor’s premise that the body 
had been found floating on the water, and 
he demolished their conclusions, on cross- 
examination, in a very conclusive way. He 
also offered some slight evidence of an alibi. 
Above all he produced letters from the dead 
woman to himself which indicated that she 





that when he refused her advances, she 
rushed out, and, as he supposed, drowned 
herself. . 

Cowper’s address to the jury may still be 
read with profit as an example of direct, 
orderly and forcible method. His opening 
(indeed the whole argument) is temperate 
and dignified : 

“My lord, I speak for my own part; I 
know not at what price other men may value 
their lives, but I had much rather myself 
was murdered than my reputation, which I 
am conscious hath suffered greatly hitherto 
by the malice and artifice of some men, who 
have gone pretty far in making this fact, as 
barbarous as it is, to be credited of me, and 
therefore I must beg your lordship’s and the 
jury's patience while I not only defend my 
life but justify myself also from these things 
that have unjustly aspersed me by the con- 
spiracy and artifice of my accusers. ‘ 
Now, for a man in the condition I was in, 
of some fortune in possession, related to a 
better, in a good employment, thriving in 
my profession, living within my income, 
never in debt, having no possibility of mak- 
ing any advantage by her death, void of all 
malice, and, as appears by her own evidence, 
in perfect amity and friendship with this 
gentlewoman, to be guilty of the murdering 
her, to begin at the top of all baseness and 
wickedness, certainly is incredible.” 

He evidently felt the delicacy of the 
position in which he was placed. With refer- 
ence to his relations with Miss Stout, as a 
man of honor, he hesitated to produce the 
dead woman’s letters; indeed, he stated 
that he would not have done so in his own 
behalf: 

“T shall give the clearest evidence that 
ever was given in any court that she mur- 
dered herself. When I enter upon this proof 
I must of necessity trespass upon the char- 


had fallen in love with him, and declared | acter of the’gentlewoman that is dead. I 
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confess this is a tender point; it is a thing I 
would willingly be excused from, and it is 
not without a great deal of reluctance and 
compulsion forced from me. I will 
not enumerate particulars by way of open- 
ing, only I must tell your lordship that some 
letters of hers must of necessity be produced, 
which truly I should not meddle with if I 
had not these innocent gentlemen here to 
defend as well as myself. Perhaps it may be 
said that in honor I ought to conceal the 
weakness of this gentlewoman; but then in 
honor and justice to these gentlemen that 
are falsely accused with me I cannot do it. 
I hope that one reason will excuse me to the 
world, for I have no other that could have 
obliged me to bring these letters upon the 
stage. I solemnly protest, if I stood here 
singly in the case of my own life, upon the 
evidence given against me, —I take it to be 
so inconsiderable, — I would not do it; but 
I must do it to show that these gentlemen 
also are innocent and to preserve them, 
because I am satisfied in my mind that they 
are so.” 

In view of the circumstances this justifi- 
cation seems rather weak. Cowper’s fellow- 
defendants were never in the slightest danger 


of conviction. The only semblance of evi- 





dence against them was some unexplained 
allusion by them to the dead woman, made 
while they were intoxicated. Furthermore, 
Cowper had been under no obligation to 
undertake their defence. The fact that he 
was a married man would seem to have been 
a much better justification for a course which 
a man of honor would hesitate to pursue. 
His obligations to his wife and the good 
name of his children were certainly para- 
mount, in such a situation, to his duty to 
protect Miss Stout’s character. 

In all justice Cowper should have been 
relieved from his embarrassing position by 
the Court. The case should not have been 
allowed to go to the jury. But throughout 
the trial the presiding judge, Baron Hatsell, 
was a mere figurehead; his languid indiffer- 
ence was contemptible. He was constantly 
grumbling about the time consumed by the 
defence, and he was so muddled over the 
medical testimony that he did not attempt 
to charge the jury uponit. He said in con- 
clusion of his brief and puerile summing up, 
“T am sensible I have omitted many things ; 
but I am a little faint and cannot repeat 
any more of the evidence.” The jury re- 
turned a verdict of not guilty as to all the 
defendants. 





THE STORY OF THE GREAT SEAL. 


N the death of the reigning monarch 
the virtue of the Great Seal ceases, and 
a new seal becomes a constitutional necessity. 
Such has recently been the fate of the Great 


Seal of Queen Victoria which has now | 


become the perquisite of the Lord High 
Chancellor. The seal which is made in two 


portions, the obverse bearing a different 
design from the reverse, remains intact. It 
is “damasked” by the new monarch, an | 





operation which consists in giving the seal a 
slight blow whereupon its efficacy is forever 
gone. A well-known instance of this pro- 
cedure on the accession of William IV. gave 
rise to rival claims by two Chancellors, Lynd- 
hurst and Brougham, the one being Chancel- 
lor when the old seal was damasked, the 
other being in office when the new seal was 
made. The King, emulating the wisdom of 
Solomon, ordered half the seal to be set in 
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silver and given to Brougham, the other half 
similarly set he bestowed upon Lyndhurst. 
Great reverence has been shown from the 
earliest times for the “ clavis'regni” as Lord 
Coke terms the Great Seal. Round it has 
gathered a store of curious learning and anti- 
quated practice. Concealed in its immemo- 
rial purse its history is wrapped in mystery, 
sometimes in romance, and it is always asso- 
ciated with the fate of the nation. Its pre- 
cise origin is difficult to ascertain. Edward 
the Confessor had a Great Seal, the Norman 
kings were represented on the one side 
enthroned and on the reverse seated on 
horseback. John actually put the Great Seal 
up to auction and sold it to Walter de Gray 
during the term of his natural life for the 
sum of 5,000 marks, but after six years de 
Gray parted with it not entirely of free will. 
The custodian of the seal was not neces- 
sarily the Chancellor, his title properly was 


Lord Keeper, a distinction which occurs as | 


late as the eighteenth century. There is 


one instance at least of a Lady Keeper, | 


Queen Eleanor, wife of Henry III., who kept 
the Great Seal when her husband was in 
Gascony in 1253. At that period the seal 
was usually engraved REX ANGLIZE ET 
FRANCI4 on one side and REX FRAN- 
CIA ET ANGLIZ on the reverse. To 
counterfeit the Great Seal was at all times a 
heinous crime. Bracton speaks of it as high 
treason,and Glanville writestothe sameeffect. 
By the statute of 25 Edward III. it was de- 
clared to be high treason, and with trifling ex- 
ceptions it has remained so to this day. The 
object aimed at was not the benefit of the King 
but the protection and safeguarding of the 
privileges of the subjects. Once the Great 
Seal was affixed to any document nothing 
could avail against it. By a false seal the 
King might without his Chancellor’s knowl- 
edge improperly barter away the legal rights 
of his subjects. The rule that the Great Seal 


must never go outside the kingdom is of 
comparatively modern growth. In Plantag- 
enet times it was frequently taken abroad 
and during its absence another seal was made 
and used in its stead. Of this practice there 
were instances in the reign of Edward -I. 
Yet in later years we find it alleged as one 
of the articles of impeachment against Wol- 
sey that he took the Great Seal out of the 
kingdom, namely to Calais, without the 
authority of the King or of Parliament. 

The loss of the Great Seal was a serious 
affair of state, for without it the business of 
the kingdom could not be conducted. There 
is the well known instance of James II. 
throwing the Great Seal into the Thames on 
the eventful night of 10 December, 1688, 
when he fled from Westminster on his way 
to France. It was shortly afterwards recov- 
ered in the net of a fisherman near Lambeth, 
and the lucky finder was handsomely re- 
warded. After the battle of Worcester’ in 
1651 the Great Seal of Charles II. was lost, 
probably it was thrown into the Severn ; at 
| any rate it was never seen again. This did 
not dislocate the national business, because 
some years before the Long Parliament had 
ordered a new Great Seal to be prepared to 
take the place of the one which had been 
carried away by Charles I. to Oxford. The 
custody of this new seal was entrusted to six 
Commissioners. There was much discussion 
and considerable opposition before this vital 
step was taken. No precedent was to be 
found for making a new Great Seal when the 
original seal was within the kingdom and 
still retaining its potentiality. In support of 
the resolution of the Commons the learned 
Prynne wrote an elaborate treatise of justifi- 
cation setting forth reasons why the action 
of Parliament was necessary and lawful. 

It is a common error to imagine that the 
seal is never in the custody of the monarch. 
' No doubt it was properly meant to be in the 
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| 


custody of a subject for the better protection | 


of the rights of the subjects, but when the | 


King went abroad, he not infrequently took 
the seal with him. During the absence of 
the Great Seal a lesser seal was made and 
used, which itself was always placed in a purse 
with much solemnity and kept under several 
other seals only to be taken out and used for 
great matters of state. The Plantagenet 
kings were wont to hold the Great Seal in 
their own hands for days.together, much to 
the dissatisfaction of the barons. Thus we 
read that Edward II. sent the Bishop of 
Winchester to the Lord Chancellor, then in 
London, commanding the latter to hand over 
the seal, whereupon it was carried by Adam 
de Osgodby to the King at Windsor where 
Edward was hunting and was kept there for 
five days. Nor was this the only occasion 
when Adam de Osgodby carried the Great 
Seal to and from the King and the Chancel- 
lor, for Edward would often send for it to 
seal some charter or gift on the interces- 
sion of one of his favorites. In these days 
the seal goes with the Chancellor wherever 
he goes, but this is a modern growth in 
practice. The customs of the holders of the 
seal varied greatly. When the Chancellor of 


Henry III. went to France he surrendered | 





the Great Seal into the custody of the | 


Keeper of the Wardrobe to be retained dur- | 


ing his absence. It was carefully placed in 
a bag or purse to which were affixed three 
several seals. Whenever the seal was re- 
quired each of the three great officers whose 


seals were thus used had to attend on the | 


seals being broken and the Great Seal taken 


out; then they all carefully resealed the | 


purse when the seal had been replaced in it. 
Again at another period we find that if the 
Lord Chancellor went on a journey to a dis- 
tant part of the kingdom he usually entrusted 
the seal during his absence to two clerks of 


the King. Very minute and elaborate are 
the recorded precautions to safeguard its 
existence and sanctity. In early days of 
course few could sign their own names. It 
was the common custom of every man to 


| signify his consent to a document by his seal 


alone and to this rule the monarch was no 
exception. When he signed in his private 
capacity he had his signet for ordinary mat- 
ters such as correspondence; other affairs 
which in some measure touched the public 
interest were put under the Privy Seal; but 
the business of the nation could only be 
transacted properly under the Great Seal. 
No signature was attached, the seal of itself 
sufficed. Occasionally the King would add 
his initials. At times of great urgency he 
might add a minute or note in his own hand- 
writing, “we will that this matter be speeded 
without delay.”” One noteworthy exception 
appears to have arisen early and hardened 
into inveterate custom. When the monarch 
sent a message to Parliament he placed his 
signature at the head and at the foot 
thereof. 

The transfer of the Great Seal from one 
Chancellor to his successor has been made in 
strange places and on eventful occasions. 
The tent of the monarch in the hunting field, 
where in the presence of two ecclesiastics it 
was handed toa Bishop, the keep of a border 
castle, the hall of an Oxford college, the 
royal bedchamber, in turn have been recorded 
by the chronicler. The fitting spot for the 
surrender of the seal to the incoming Chan- 
cellor was the marble table in Westminster 
Hall, and so the custom grew that “the 
occupant of the marble chair” 


was a syno- 
nym for the Lord Chancellor. Until Stuart 


_ times the Keeper of the Seal was generally 


an ecclesiastic, since then he has been the 
political head of the legal profession. — 7he 
Saturday Review. 
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JURIES AND THEIR VERDICTS. 
By JOHN DE MORGAN. 


HAT is the extent of the responsibility 
W of a judge for the verdict of the jury? 
This question has been raised once more in 
England, and lawyers are divided. It is 
common ground that the judge should as- 
sist the jury in coming to a decision, and 
give them the benefit of his knowledge and 
experience, not merely as to the law, but 
also as to the facts and the proper inferences 
to be drawn from them. But supposing 
that he has done his best to guide the jury 
in the right direction, and in spite of his 
efforts they give a verdict which is, in his 
opinion, a wrong one, is he responsible? 

In questions of fact, is it not more likely 
that the jury should be right than the judge? 
I once heard a celebrated English judge 
lecture a jury whose verdict, he maintained, 
was not in accord with the facts, when the 


foreman boldly interjected, “That is your | 
The judge grew angry, | 


opinion, my lord.” 
and asserted that he was able to decide on 
the merits of the evidence, to which the 
foreman of the jury replied, “Very likely, 
my lord, but so are we; and we are twelve, 
while you are only one.” 

If a man is acquitted when the judge 
thinks he ought to have been convicted, is 
he respensible, or can he make the jury bear 
the burden? Certainly the judge is power- 
less, and can only give vent to his feelings 
as did the worthy wearer of the ermine who, 
in discharging a prisoner, said, “The jury 
declare you innocent, but don’t do it 
again.” 

Lord Bramwell, better known as Justice 
Hawkins, was once astonished by the jury 
returning a verdict of “not guilty” in a case 
where the judge thought the evidence con- 
clusive. He asked the foreman to repeat the 
verdict, and then almost shouted: “Louder, 
sir, let the world hear your verdict.” Turn- 
ing to the prisoner, he told him that the 











jury, in their superior wisdom, had disre- 
garded the evidence, but that he disagreed 
with them, and was sure that the man was 
guilty ; however, he had to discharge him. 

At a trial held in Wales, in November, 
1go1, Mr. Justice Phillimore took occasion 
to berate a jury for liberating a prisoner. 
He even told the prisoner that he ought to 
have been convicted, nay more, that it would 
have been better for him if he had been con 
victed. 

This was going very far, for a man is pre- 


| sumed to be innocent until he is convicted, 


and surely an acquittal by a jury is presump- 
tive proof of innocence, and the judge was 
guilty of slander. 

Some judges have upheld the right of the 
jury by declaring that twelve men listening 
to the evidence were better judges of fact 
than any one person, judge though lke 
might be. 

The !ate Sir George Jessel, Master of the 
Rolls, was very like the lamented Artemas 
Ward; he agreed that any one whose opin- 
ions were like his own, must be right. I 
was frequently in his court, and on one oc- 
casion, a distinguished barrister referred 
sneeringly to a verdict of a jury, whereupon 
the most learned Master of the Rolls stopped 
him, and reminded him that a jury was a 
judge of fact, and that twelve men listening 
to the same evidence, were not likely to be 
mistaken. Emboldened by this, I, unfor- 
tunately, some time later, mentioned a ver- 
dict given by a jury, and the same judge 
snapped his fingers and exclaimed: “A fig 
for juries! They are swayed by popular 
clamor.” 

At one time the jury was really a body 
of witnesses, and had no judicial function, 
save that they recorded what they had seen 
or heard. 

For many years justice was dispensed in 
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England by means of the “ordeals.” Ifa 
man was accused of any crime he had to 
undergo the following rather painful and 
unique process. First, he had to endure 
three whole days of fasting and prayer in 
church, where were assembled his accusers 
and twelve witnesses, or jurors. The Litany 
being read when the three days of fasting 
were over, the suspected man had to plunge 
his hand into boiling water, or in lieu of this, 
to take three steps with a bar of red-hot iron 
in his hand. Wrapping up the scorched or 
scalded cloth in hand, the priest sealed it 
up for three days. If, at the end of that 
time, the wound was healed, it was accepted 
as a proof of innocence; raw flesh proved 
guilt. In this trial, the jurors had to see 
that the ordeal was properly endured, and 
in case the accused should make any confes- 
sion the jurors were witnesses to it. 

The old oath was that each should “speak 
the truth,” but in the reign of Henry VI. the 
formula was changed, and the jury was 
sworn to “decide according to the evidence.” 
Thus, from having been witnesses, the indi- 
viduals summoned grew into jurors, hearing 
others give the evidence, instead of being the 
givers of the evidence. 

Though the jury is sworn to decide ac- 
cording to the evidence, the judges are not 
all agreed as to whether a jury can go be- 
hind that evidence and bring in a verdict 
based on their own knowledge or belief. 
Lord Chief Justice Hale expressed himself 
on this subject in the following terms: 

“The trial is not here simply by witnesses, 
but by jury; nay, it may so fall out, that a 
jury, upon their own knowledge, may know 
a thing to be false, that a witness swore to 
be true, or may know a witness to be in- 
competent or incredible, though nothing be 
objected against him—and may give their 
verdict accordingly.” (History of the Com- 
mon Law of England, chap. 12, sect. 11.) 











jury the sole judge of the guilt or innocence 
of an accused, and as one writer says that 
this is an advantage, because no convicted 
man can say who was actually responsible 
for his conviction, seeing that twelve men 
must individually and collectively have been 
agreed. 

A jury must hear the evidence, and not 
act as a jury is said to have done in 
Australia a few years since. An accused 
pleaded “Not guilty,” and at once the jury 
started to leave the court. They were asked 
why they left their seats, and the foreman 
replied that “the man said he was not guilty, 
so what was the use of trying him?” 

Sometimes very curious points have been 
raised concerning juries. When Horne 
Tooke was arraigned on a charge of treason, 
the old formula read that he would be tried 
by “his God and his country,” and Tooke 
raised an objection, claiming that he must 
be tried by God as well as his country, and 
that only his country was represented in 
court. 

During the Fenian excitement, a little 
over thirty years ago, an Irish-American be- 
ing accused of treason, demanded a jury 
de medictate linguae, claiming that it meant 
that half the jury should be composed of 
foreigners, and as he was an American, he 
wanted to avail himself of the right accorded 
foreigners. His request was denied. 

In Scotland, the jury, in a criminal case, 
can bring in a verdict of “not proven,” which 
covers a case where the moral evidence is 
stronger than the legal testimony. In civil 
cases a jury, after having been kept three 
hours in deliberation, can bring in a verdict, 
if nine agree, but if nine cannot agree after 
nine hours, the jury must be discharged. 

The jury system is not perfect, but it seems 
to be the best adapted to our needs, and, 


certainly no better mode of judging of the 


| 


It was evidently the intention to make the | cused has been suggested. 


right or wrong, innocence or guilt of an ac- 
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NOTES. 

Tue following hitherto unpublished anecdote 
of President Lincoln illustrates his well-known 
kindness of heart as well as his peculiar method 
of dealing with questions that came up for his 
consideration. 

The son of an old German mail carrier, on 
one of the government routes in Pennsylvania, 
had been arrested for stealing a letter. He had 
given bail for his appearance at court, but as 
yet no indictment had been found against him, 
although there was no doubt of the boy’s guilt. 
His father was a very worthy man and as there 
were extenuating circumstances, it was decided 
to make an appeal for executive clemency, and 
therefore the boy’s counsel, accompanied by 
Judge Hale, member of Congress from the six- 
teenth Pennsylvania district, went to the Presi- 
dent. After listening to the presentation of the 
case, Lincoln said, “I don’t see very well how I 
can issue a pardon before the boy has been 
convicted, but” — after a little reflection — “I 
know what I can do. I can direct the District 
Attorney to enter a zo/. pros., and this I will do, 
provided the boy enlists in the army and serves 
for three years.” 

This was agreed to and the order was sub- 
sequently issued. The boy enlisted, served with 
credit throughout the war, and is now a re- 
spected citizen of the community in which he 
lives. 


A MAN who had brutally assaulted his wife 
was brought before Justice Cole of New York, 
and had a good deal to say about “ getting jus- 
tice.” 

“Justice!” replied Cole: “you can’t get it 
here: this court has no power to hang you!” 








One day on the street in Fort Dodge, — his 
home town,— Senator Dolliver, of Iowa, en- 
countered an old Irish friend, who had formerly 
worked for the Dolliver family and was a privi- 
leged character. The Irishman informed Sena- 
tor Dolliverthat after forty years of bachelorhood 
he was about to be married. 

“Good, Pat,” replied the Senator, shaking the 
Irishman’s hand, “I’m glad to hear it; that’s 
the proper thing: when a man marries, his 
troubles are at an end.” 

Pat married, Dolliver returned to Washington, 
and the Irishman’s troubles augmented daily. 
His wife led him a strenuous life, and rolling- 
pins and flat-irons made life far from merry. 

A few months later Dolliver returned to Fort 
Dodge and again met the Irishman, who told him 
how his wife had led him a merry chase. 

“You told me, Misther Dolliver,”’ said the 
Irishman, “ that when a man marries his troubles 
were at an end ; but, sure, mine had only begun, 
for my wife has treated me frightfully.” 

Senator Dolliver’s eyes twinkled merrily as he 
replied : 

“ You're right, Pat, I said when a man marries 
his troubles are at an end; but I didn’t say 
which end, did I?” 


““T UNDERSTAND,” remarked the village wag 
quietly to the Indiana oil-well owner, “in fact, I 
was so informed this morning, that there is a 
lien on that well No. 7 of yours.” 

“It’s a lie,” yelled the oil magnate, getting 
angry ina minute. “ There ain’t no man got a 
cent against that well!” 

Then he went out-of-doors and found the 
night wind had careened the well at least six 
inches. 


Jupce N. M. Hupparp, formerly general 
counsel for the Chicago and Northwestern Rail- 
way Company, looked after the Northwest- 
ern’s court business for fully a third of a cen- 
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tury, and the case discussed here was tried in 
the Federal court in the days when Judge Dillon 
was on the bench in the southern district of 
Iowa. In those days the public hatred or anger 
against railway corporations was intense, and in 
his closing argument to the jury (defending the 
Northwestern in a large damage suit), Judge 
Hubbard told the following story : 

“This popular clamor against railway corpo- 
rations reminds me of a little experience I had the 
other day. Now, up in Cedar Rapids, where 
I’ve been living most of my life, I’m looked upon 
as an honest, upright man, and have lots of 
friends who vouch for me and say I’m all right, 
until I’ve got to have a pretty good opinion of 

-myself. But I went down to Cedar county the 
other day to try a case, and when court ad- 
journed, Judge Rothrock (who presided) and I 
went over to take a train, and while we were 
pacing the depot platform, I heard a couple of 
farmers discussing us. Said one: 

“¢ Who’s that fellow walking with Judge Roth- 
rock?’” 

“His companion looked over at me and said 
sort of contemptuously : ‘Oh, that’s Judge Hub- 
bard of Cedar Rapids; he used to be a mighty 
fine fellow, but he’s only a damned railway law- 
yer now.’” 

Judge Hubbard won his case. 


At the trial of Hastings, Fox, struck by the 
solemnity of Lord Thurlow’s appearance, said 
in an aside, “I wonder whether any one was 
ever so wise as Thurlow looks.” 


In a country neighborhood in West Tennes- 
see lived an old gentleman whom I will call 
Markham, because that is not his name. He is 
a kind-hearted, benevolent old man, the very 
embodiment of honor, ever wishing to see right 
and justice prevail. On account of being what 
Pope termed the noblest work of God, his 
friends and neighbors concluded to run him for 
the office of magistrate in his district. He 
wasn’t qualified for the position from an intel- 
lectual standpoint, but it must be borne in mind 
that he is not the first one to be elected to that 
responsible position who ran no danger of dy- 
ing of enlargement of the brain. 

When the election day rolled ‘round and the 








votes were counted out, that evening after the 
polls were closed, they told a tale of a hand- 
some victory for Markham over his opponent. 
The old man made his bond, and felt of con- 
siderable more importance in the world as his 
neighbors began calling him “ Squire.” 

About a month after he had been inducted 
into office, his first case came before him, Jim 
Hawley, a neighborhood darky, had been ar- 
rested by a constable for stealing chickens from 
another neighbor. The proof as to the prison- 
er’s guilt was conclusive, for the fowls were 
found in his possession, and he could give no 
satisfactory reason as to how he came by them. 
Several witnesses were examined, and as there 
were no attorneys to make speeches the case 
was soon given to the old judge to decide. 
After all the evidence was in, the Squire took 
up his code, which he had studied diligently 
since his election, started at the beginning and 
went through to fis. Then raising his glasses 
and looking wise, he gazed straight at the pris- 
oner and said : 

“Wall, Jim, I kin fin’ nothin’ in the book 
thet suits yer case, but from the evidence, I’m 
sure thet yer stole Mr. Bollin’s chickens, an’ 
I’m boun’ ter sen’ yer up, an’ I hereby sentence 
yer ter the penitentiary for three years; an’ 
may the Lord have mercy on yer soul.” 

The smartest men in the crowd had to argue 
with the old man for half an hour before they 
could convince him that he did not have the 
power to send the thief to the penitentiary, and 
that the best he could do was to bind the pris- 
oner over to the Circuit Court, which he, though 


| still protesting, finally did in the sum of five 


hundred dollars. 


A LAWYER who had recently come into town 
placed his shingle outside the door. It read, 
“ A Swindler.” A gentleman who was passing 
by saw the sign, and entering the lawyer’s of- 
fice said, ‘“‘ Man alive, look at that sign. Put in 
your name in full, Alexander, or whatever it is. 
Don’t you see how it reads now?” 

“Oh, yes, I know,” replied the lawyer, “ but 
I don’t exactly like to do it.” 

“Why not,” said the stranger, “it looks 
mighty bad as it is ; what is your name?” 

“ Adam Swindler.” 
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A New Hampsuire judge has in his posses- 
sion the following letter sent to him by an old 
farmer who had been notified that he had been 
drawn as a juror for a certain term of court: 

Deer Jedge: I got your letter tellin’ me to 
come to manchesster an’ do dooty on the joory 
an’ i rite you these fue lines to let you know 
that you’ll have to git some one else for it ain’t 
so that I kin leave home now. I got to do some 
butcherin’ an’ sort over a lot of apples just 
about the time the joory will be settin’ in your 
court. Si Jackman of this town says that he 
would soon as not go, fer he ain’t nothin’ else 
to do jest now, so you better send fer him. I 
hate the worst way not to oblidge you, but it ain’t 
so I kin at present. Ennyhow I ain’t much on 
the law, never havin’ been a jooryman ’ceptin’ 
when old Bud Stiles got killed by the cars here 
some years ago when I was one that sat on the 
boddy with koroner. So you better send for Si 
Jackman, for he has got some kin in manchess- 
ter he wants to vissit anyhow, an’ he’d be willin’ 
to go fer his car fare there and back. Ancer 
back if you want Si. — Lippincot?’s. 


WHEN Rufus Choate was practising in Pea- 
body, Massachusetts, he received a letter from 
the Register of Deeds of Middlesex County, the 
contents of which was known to several wags 
of the place. In accordance with a request made 
in the letter, Mr. Choate, taking a carriage, drove 
to East Cambridge. Upon his return he was 
saluted by his friends, who asked him where 
he had been. Seeing that the facts were known 
he replied : “Oh, they’ve got a Register of Deeds 
up at East Cambridge who can’t read writing.”’ 


“ DREAMS are strange things,” said a promi- 
nent Cedar Rapids attorney a few days ago, 
“and though I am not in the least inclined to 
give any credit to the dream book as an au- 
thority for forthcoming events, I was recently 
startled by the miraculous result of a lawsuit 
in accordance with a dream of my client. 

“You may call it mental telepathy, spirit- 
ualism or any title you wish to affix to the in- 
cident, but the truth is this: I was trying a par- 
tition case for a farmer who lives south of this 
city a short time ago in which my client was the 
defendant. The suit had been hard fought be- 
fore a jury at Marion and the arguments had 
been heated and in no manner brief. The jury 





retired late in the afternoon with the instructions 
of the Court to bring in a sealed verdict. 

“Early the following morning my client came - 
to my office with his countenance wreathed in 
smiles. The night before he had left me with 
a worried, uncertain look upon his face and had 
apprehensions that he was to be a loser by a 
large amount. I was indeed surprised, almost 
startled to see the great alteration. The corners 
of his mouth were bent upward and his eyes 
sparkled. I saw my fees coming a hundred per 
cent. easier and couldn’t hide the smile when I 
asked, ‘Well, John, why so happy this morning?’ 

“«T,’ he said, pushing the door of my consul- 
tation room shut, ‘had a dream last night. Of 
course I do not believe in dreams, but it tickled 
me any way.’ 

“<Well,’ I remarked. ‘I am not given much 
to dreams myself, but out with it. Let us hear 
the midnight illusion.’ 

“«T dreamed,’ said the client, ‘that the jury 
returned a verdict in my favor.’ 

“Well, that was encouraging,’ I remarked. 

«But better still,’ he continued, ‘ not only was 
the verdict in my favor but they granted me a 
judgment for $10.’ 

“ ‘Impossible,’ I explained, ‘the.twelve men 
have no right to grant you a judgment for a 
penny. If they did it could be set aside, and it 
is not probable that twelve jurymen would do 
anything of that kind which has no precedent in 
the Linn County courts.’ 

“ We were still talking when the telephone 
rang. I answered it and recognized the voice 
of the county clerk. I almost staggered from 
the phone when I heard the result of the ver- 
dict which had been opened and read in court. 
A verdict for the defendant for $10. The 
farmer’s dream had come true. The $10 part 
of the verdict we had to waive as we could not 
legally be given such an amount, and the case 
was won, much to the delight of my client who 
went home with a firm belief in the prophetic 
power of a dream.” — Cedar Rapids Republican. 


A MAN, when tried for stealing a pair of 
boots, said that he had merely taken the boots 
in joke. It was found that he was captured 
with them forty yards from the place he had 
taken them from. The judge said that he had 
carried the joke too far. 
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One night, at Canton, E. H. Parker, the 
author of /ohn Chinaman, heard in the middle 
of the night, a conversation on the roof of the 
house in which he was staying. 

By listening, he discovered that the kitchen 
maid was in the attic talking to some one on 
the roof. 

“Who is that you are talking to?” he asked. 

“Tt is only Tim, the thief, sir. It’s all right, 
sir; he won’t come again to-night.” 

Mystified by this strange remark, he con- 
sulted a Chinaman, who told him that the 
woman had been conversing with a common 
thief, who had come on the roof to rob the 
house. The maid had heard the thief on the 
roof, and went up to tell him that he must not 
try to rob the house, as the people were awake. 

“ You see,” said the Chinaman, “so long as 
you don’t raise a cry when you detect a thief he 
will be reasonable with you. If you had given him 
in charge, it might have happened on some other 
night the thief’s friends would have committed | 
burglary with violence instead of mere thieving.” 


“Dip youse git anything?” whispered the bur- 
glar on guard as his pal emerged from the window. 

“‘ Naw, de bloke wot lives here is a lawyer,” 
replied the other in disgust. 

“Dat’s hard luck,” replied the first; “did 
youse lose anyt’ing ?” — Exchange. 


THE Law Times quotes from Anecdotes of the 
Connaught Bar, published many years ago, the 
following extraordinary story of Sir Theobald 
Butler, better known as “ Toby Butler,” a Ro- | 
man Catholic leader on the Connaught Circuit 
of great eminence, who was appointed Solicitor- 





General for Ireland by James II.:— 

He was engaged in an important case which | 
required all his acumen and legal knowledge to | 
defend, and the attorney, fully alive to the im- | 
portance of keeping Sir Toby cool, absolutely | 
insisted on his taking his corporal oath that he 
should not drink anything till the case was de- 
cided. He made, accordingly, an affidavit to that 
effect, and kept it as follows: The cause came | 
on; the trial proceeded; the opposite counsel 
made a masterly, luminous, and apparently 
powerful impression on the jury. Sir Toby got 
up, and he was cool — too cool ; his courage was | 
not up to the striking point, his hands trembled, | 





his tongue faltered — everything denoted*feeble- 
ness; whereupon he sent for a bottle of port and 
a roll, when, extracting a portion of the soft of 
the roll and filling up the hollow with liquor, he 
actually ate the bottle of wine, and, recovering 
his wonted power and ingenuity, he overthrew 
the adversary’s argument and won the cause. 


GrusEPPE MusoLino, the famous Calabrian 
brigand, has recently been found guilty of mur- 
der after a trial of nearly two months’ duration. 
The young criminal, though little more than 
twenty-six years of age, can boast a career of 
crime rarely equalled and never surpassed by 
Italian brigands. For over two years Musolino 
has succeeded in evading an army estimated at 
nearly five hundred strong, composed of police 
and carbineers, who, notwithstanding the sub- 
stantial reward of £800 offered by the Italian 
Government for his detection, were continually 
nonplussed by the adroitness of their quarry, 
assisted by the Calabrian peasants and moun- 
taineers. His eventual capture was purely ac- 
cidental, and was due to his having stumbled 
over a wire fence when he was taken prisoner 
by two carbineers, both of whom were totally ~ 
ignorant of his identity. Musolino was the lead- 
ing representative in Calabria of the “vendetta,” 
a system so engrained in the minds of the poorer 
classes as to be regarded as the only legitimate 
form of social justice. Notwithstanding his 
numerous crimes, Musolino was to the last hon- 
ored and respected by the Calabrian peasants, 
who were always ready to warn him by prear- 
ranged signs of the approach of the police. He 
was arrested five years ago on a charge of at- 
tempted murder and sentenced to twenty years’ 
penal servitude; but, after a short detention, 
managed to escape by the help of some fellow 
convicts. Before he had been at large many 
months no fewer than seven of those who had 
given evidence against him had been either shot 


| or stabbed. — Westminster Gazette. 


Mrs. PETTIFOGGER (scandalized) — “ Charles, 
I heard the other day that old Judge Barley- 
kohrn said that he hadn’t tasted water for twenty 
years. Do you suppose it is true?” 

Mr. P. —“ Shouldn’t wonder, my dear. You 
see, the old gentleman has an iron constitution, 
and he’s probably afraid he’ll rust it.” 
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THE Guildhall Museum, says the Zaw Times, 
has just been enriched by a very grim collection, 
presented by the authorities of Newgate Prison. 
It is a miniature chamber of horrors, including a 
whipping-block, a set of leg irons, an iron waist- 
belt, old chairs from the prison chapel, a leaden 
cast of the City arms, dated 1781, used within 
the precincts of the gaol; the magistrates’ book, 
1814; the minutes’ book, with the mournful record 
of the visiting justices, 1843-1878; and a bust 
of Sir John Sylvester, who, on account of the 
severity of “his sentences, was known in his day 
as “Black Jack.” There were several other 
gifts, such as casts of the. heads of notorious 
murderers, but the library authorities, being 
cheerful and generous, thought they had got 
enough reminders of the worst side of human 
character, and sent these gruesome physiogno- 
mies on to Scotland Yard, where they proved 
very acceptable. 


THE writer knows a well-meaning young jus- 
tice who has a considerable marrying business 
and who, when he took the office, wrote out a 
nice little speech to be delivered to the bride 
and groom just before collecting the usual two 
dollars. This speech he can say backwards and 
forwards and he can begin in the middle and say 
it both ways. The other day he joined a couple 
in the holy bonds of matrimony and threw in 
the customary enthusiastic and inexperienced 
advice of a bachelor, free of charge. His pero- 
ration ran something like this: 

“T hope you realize the full seriousness of the 
important step you have taken. It shall be 
your duty, sir, to guard and protect and cher- 
ish ; and yours, madam, to love and respect and 
obey. This is the greatest event that can hap- 
pen in the life of either of you— an event that 
stands out as the preéminent event of your 
lives. Henceforth those lives will run together 
until one of you shall lay down the burden of 
life to cross the dark waters, and there wait for 
the coming of the other. You are now one 
through life, with one heart, one purpose, and 
one destiny. I hope and trust you realize all 
these things. I hope you understand the step 
you have taken.” 

“T’d ought to,” replied the blushing bride. 
“T’ve been married three times and divorced 
twice.” 





LITERARY NOTES. 

In his recently published Reminiscences of a 
Dramatic Critic' Mr. Henry Austin Clapp—- 
equally well known to the Boston bar as the 
Clerk of the Justices of the Supreme Judicial 
Court, and as the dramatic critic, for many 
years, of the Advertiser —has recorded, in his 
usual graceful manner, much that is of interest 
concerning the stage and the leading actors of 
the last half century. Mr. Clapp’s criticism of the 
great Shakespearean actors — Fechter, Booth, 
Salvini, Irving; Charlotte Cushman and Ade- 
laide Neilson—is of exceptional value, because it 
is the work not only of an experienced dramatic 
critic, but also of a profound’ Shakespearean 
scholar. 

To the Bostonian the volume is of especial 
interest, for Mr. Clapp traces the dramatic 
history of the town from the spectacle, farce, 
melodrama and minstrelsy of fifty years ago, 
down through the Robertsonian period and 
through what our author calls, happily, the 
“ Great Dramatic Quinquennium,” guinguen- 
nium mirabile,— the half decade between 1870 
and 1875; the happenings of later years he 
touches on more or less incidentally, especially 
in his excellent chapter on William Warren. 

Most of Mr. Clapp’s volume is of more than 
local interest, however. What he has to say of 
the influence of the “ business end” on news- 
paper dramatic criticism is decidedly frank and 
refreshing, though not more frank than his con- 
clusion — unquestionably true — that of our 
theatre audiences only a small proportion — say 
a quarter — have any intelligent appreciation of, 
or interest in, good dramatic art. Particularly 
good is his chapter on “ The Ephemeral Drama 
and the Enduring Drama,” in which he declares 
that only the plays that pass into literature — 
that, like the old Greek tragedies and comedies 
and like the Shakespearean plays, can “ endure 
reading and rereading,”—-can be enduring. In 
these pages Mr. Clapp advocates, as he has 
advocated elsewhere for many years, the estab- 
lishment of an endowed theatre, which he 
believes would make for the betterment of 
dramatic art; although he sees that improve- 
ment must, of necessity, be slow. 

? REMINISCENCES OF A DRAMATIC CRITIC. By Henry 


Austin Clapp. 1902. Boston: Houghton, Mifflin and 
Company. Cloth: $1.75 net. (pp. viii + 241.) 
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NEW LAW BOOKS. 

THE AMERICAN STATE Reports. Vol. 84. Con- 
taining cases of general value and authority, 
decided in courts of last resort of the several 
States. Selected, reported and annotated by 
A. C. Freeman. San Francisco: Bancroft- 
Whitney Company. 1902. (pp. 1035.) 

As usual in volumes of this series, the impor- 
tant notes in this current volume cover a wide 
range of subjects. For example, while McGrew 
v. Mutual Life Insurance Company, 132 Cal. 85, 
calls forth a note on “Exceptions to Rule that the 
Domicile of a Husband is the Domicile of his 
Wife,” Chapin v. Cooke, 73 Conn. 72, one on 
“Conditions in Restraint of Marriage,” Rose 7. 
Rose, 104 Ky. 48, one on the “ Constitutionality 
of Statutes affecting Rights based on pre-exist- 
ing Marriage,” and Bank z. Smith, 38 Or. 72, one 
on “ Powers of Attorney by Married Women,” 
— subjects more or less related to each other,— 
yet these notes are followed by others, for exam- 
ple, which treat at considerable length such di- 
verse subjects as “ Failure to comply with the 
Statute requiring the Stamping of Writings,” fol- 
lowing Garland 7. Gaines, 73 Conn. 662, ‘‘ Bind- 
ing Effect of Conditions on Unsigned Passenger 
Tickets,” Walker v. Price, 62 Kan. 327, “ Self- 
destruction as Defense to Life Insurance,” Su- 
preme Conclave, etc., v. Miles, 92 Md. 613, 
‘“‘When and against whom Fixtures may, by 
Agreement, retain the character of Personal 
Property,” Fuller-Warren Co. v. Harter, 110 
Wis. 80, “Have Municipal Corporations any 
greater Right than Individuals to Pollute Wa- 
ters?” Winchell v. Waukesha, 110 Wis. 101, and 
“The Right of Policemen to arrest and of Citi- 
izens to resist,’ State v, Evans, 151 Mo. 95. 
The original volumes of reports from which cases 
in this volume are taken are — besides the re- 
ports cited above — 113 Georgia, 26 Indiana Ap- 
peals, 112 Iowa, 104 Kentucky, 125 Michigan, 
78 Mississippi, and 22 Rhode Island. 





THE Hicuway Law or THE STATE oF NEw 
York. Containing all laws relating to high- 
ways, as amended to the close of the legisla- 
tive session of 1902, with annotations, forms 
and cross-references. By H. Moyes Greene. 
Second edition, by Z. Z. Boyce. Albany, N. Y.: 
Matthew Bender. 1902. Law sheep: $4. 
(pp. xxviii + 471.) 

While of course this, like all law books, is 
primarily for the lawyer, we imagine that the lay- 
man — especially the town and county official 
will make much use of this volume; for there are 
many matters relating to highways which touch 
the average citizen closely, and which come 
within the duties of the officials above mentioned. 
To the New York lawyer it is a matter of decided 
convenience to have collected, as here, all of the 
statutes relating to the subject of highways, 
especially as the notes trace the history of the 
respective sections andgive the judicial decisions 
bearing thereon. 





PropaTE REPORTS ANNOTATED: containing re- 
cent cases of general value decided in the 
courts of the several States on points of Pro- 


bate Law, with notes and references. By 
George A. Clement. Vol. VI. New York: 
Baker, Voorhis and Company. 1902. Law 


(pp. xlv + 832.) 

The one hundred or so cases reported in this 
sixth volume include what may be fairly called 
the more important probate cases decided in the 
several States from June, 1900, to July, 1gor. 
This and the preceding five volumes of the 
series contain a valuable store of probate law, 
the practical value of which is enhanced by the 
editorial notes and references. The users of 
this volume appreciate the convenience of hav- 
ing printed in each volume the list of Editorial 
Notes of each of the preceding volumes, as well 
as of the current volume. 


sheep: $5.50 net. 
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